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In the District Court of the United States, for the 
District of Oregon. 

Be it Remembered, That on the 17 day of July, 1912, 
there was duly filed in the District Court of the 
United States for the District of Oregon, a Bill of 
Complaint in words and figures as follows, to 
wit: 


[Bill of Complaint. ] 


In the District Court of the United States for the 
District of Oregon. 


WALTER BAKER MOORE, 
Complainant, 
vs. 
MARY E. CRONEN, and THE SECURITY SAV- 
INGS & TRUST COMPANY, a corporation, 
Defendants. 


In Equity 


To the Honorable Judges of the United States Dis- 
trist Court for the District of Oregon: 

Walter Baker Moore, a citizen of the United States 
and a citizen and resident and inhabitant of the State 
of Washington, brings this, his bill of complaint 
against Mary E. Cronen, a citizen, resident and in- 
habitant of the State of Oregon, and the Security Sav- 
ines & Trust Company, a corporation organized and 
existing under and by virtue of the laws of the State 
of Oregon, and doing business in Portland, Oregon, 
and a citizen and resident of Oregon. Thereupon 
your orator complains and says: 
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‘That heretofore and in May, 1911, the above named 
defendant, Mary E. Cronen, brought an action aemeny 


“1 the Circuit Court of the State of Oregon for the 
County of Multnomah, against your complainant, 
Walter Baker Moore. That said action was duly and 
properly removed from said state court to this court 
where it is now pending and at issue. That said ac- 
tion at law, among other things, brought for the re- 
covery by the said Mary I. Cronen against your com- 
plainant of the sum of $100,000.00 and the costs an 
disbursements of the action. That attached hereto 
and marked Exhibits “A” and “B™ and hereby made 
a part of this bill as fully as if herein copied at length, 
are true copies of the complaint and of the answer 
“a said action at law brought by the said Mary Eo @igs 
nen against your complainant as above stated. That 
there is now on file with the clerk of this court and 
as a part of the files and records of this court in the 
said action at law, a certified copy of said complaint, 
which certified copy your orator now tenders for the 
inspection of the court. That the original answer in 
said action at law is now on file and of record in the 
office of the clerk of this court and said original an- 
swer is now tendered as a part of this bill and for the 
inspection of the court. Your orator further shows 


that said complaint and said answer were duly veri- 
fied and duly served and proof of service made, but 
that the said verifications, certifications and proof of 


service are amitted for the sake of brevity. 
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And your orator shows that thereafter and on or 
about the 24th day of February, 1912, a full and com- 
plete settlement and adjustment of all matters and 
things in said action at law was arrived at and agreed 
upon and reduced to writing and thereupon and in 
said action at law, a stipulation in writing was en- 
tered into between the plaintiff and the defendant in 
said action at law through their respective attorneys, 
the said stipulation being signed by John F. Logan 
and John H. Stevenson, then, and theretofore the at- 
torneys of record of the plaintiff in the said action at 
law, and being then and there duly authorized and 
empowered by their client to sign said stipulation, 
and the same was signed in behalf of the defendant by 
A. E. Clark his attorney of record, being then and 
there duly authorized so to do. That a true copy of 
said stipulation is hereto attached and marked Ex- 
oom © and hereby made a part of this billas fully 
as if herein copied at length. That your orator is un- 
able to produce for the inspection of the court at this 
time the original stipulation for the reason that the 
same when signed was deposited in the custody of 
the defendant Security Savings & Trust Company, 
and that said defendant neglects and declines to sur- 
render the same into the custody of your orator, or 
into the custody of this court, unless ordered by this 
court soto do. And your orator is unable to produce 
at this time a certified copy of said stipulation in con- 


nection with the bill and for the inspection of the 
court for the reason that said stipulation is not on 
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file or on record in the office of any public officer 
authorized by law to certify documents filed, @r #e- 


corded. 
IU 


And your orator further shows the Honorable 
Court that at the time the stipulation was entered 
‘nto referred to in the preceding paragraph of this 
bill, the defendant, Mary E. Cronen, plaintiff in the 
said action at law, and for full and adequate consid- 
eration, duly executed a certain written release of 
your orator, which, among other things, did release, 
acquit and discharge your orator and his heirs, per- 
sonal representatives and assigns, of all claims and 
demands whatsoever, arising out of, or in anywise 
connected with the said action at law, and also all 
other claims and demands of whatsoever nature. That 
a true copy of said release as the same was finally ex- 
ecuted, signed and deposited in the custody of the de- 
fendant, Security Savings & Trust Company, is here- 
to attached and marked Exhibit “D”, and hereby 
made a part of this bill as fully as if herein copied at 
length. That your orator is unable to tender for the 
use or inspection of the court the original release, or 
1 certified copy thereof, for the reason that the orig- 
inal is in the possession of the Security Savings & 
Trust Company, which said company neglects and 
refuses to deliver it to your orator or into the custody 
of this court except upon the decree or order of this 
court so to do. And vour orator is unable to procure 
and present a certified copy of said release m1 con- 


nection with the bill for the reason that said release 
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is not on file or of record in the office of any public 
officer authorized or competent to certify as required 
by law, or otherwise. 

DY. 

Your orator further shows to the court that at the 
time said stipulation was signed and at the time the 
release was signed, said documents being hereinbe- 
fore referred to as Basibits “C” and “D”’, there was 
prepared and executed as a part of the same transac- 
tion, bearing date the 24th day of February, 1912, 
addressed to Security Savings & Trust Company, 
duly executed by A. E. Clark, attorney of record for 
Walter Baker Moore in said action at law, and by 
John F. Logan and John H., Stevenson, attorneys of 
record for Mary E. Cronen in said action at law, an 
instrument, a true copy of which is hereto attached 
and marked Exhibit “E” and hereby made a part of 
this bill as fully as if herein copied at length. That 
said written instrument, among other things, pro- 
vided for the deposit with the said defendant, Secur- 
ity Savings & Trust Company, of the stipulation for 
dismissal of said action at law, a copy of which stip- 
ulation is hereinbefore referred to and is attached 
to this bill as Exhibit “C”; also@iguathe release and 
discharge of Walter Baker Moore which is herein- 
before mentioned, and a copy of which is attached to 
this bill and marked Exhibit “D” and also for the de- 
posit of a statement signed by Walter Baker Moore 
certifying, among other things, of the high moral 
character of the plaintiff, Mary E. Cronen. That 
said Exhibit “E” also recited that settlement of al] 
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matters and things between the parties to the action 
at law had been agreed upon and that the sum of 
$3,000.00 had been paid. It also provided for the 
payment of an additional sum of $3,000.00 within 90 
days from the date of the instrument, to-wit, within 
90 days from February 24th, 1912, and further pro- 
vided that when such sum was paid to the defendant, 
Security Savings & Trust Company, to be paid to 
John H. Stevenson, attorney for the said Mary E. 
Cronen, or to his order, that the said Security Sav- 
ings & Trust Company was to deliver to A. E. Clark, 
as attorney for Walter Baker Moore, the said stipu- 
lation hereinbefore referred to as Exhibit “C™ and 
there was to be delivered to the said John THI. Steven- 
son, as attorney for Mary E. Cronen, the statement 
hereinbefore referred to, signed by Walter Baker 
Moore, which among other things, certified to the 
high moral character of the said Mary J. (Cromam 
And said instrument further provided that in the 
event the said sum of $3,000.00 was not paid within 
the 90-day period aforesaid, the said stipulation for 
dismissal and the said release should be delivered to 
the said John H. Stevenson, attorney for Weiry 
Cronen, and the statement signed by Walter Baker 
\Moore above referred to, was to be delivered to A. E. 
Clark, the attorney for said Moore. 
vy. 

Your orator further shows to this court that there 
was a full and complete settlement of the said cause 
agreed upon and that all of the terms, conditions and 


agreements with respect thereto were incorporated 
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in, and are contained in the said stipulation for dis- 
missal, the said release and the said instrument under 
date of February 24th, 1912, addressed to the Security 
Savings & Trust Company, a true copy of which is 
hereto attached as Exhibit “E”. That on or about the 
24th day of February, 1912, and immediately follow- 
ing the execution of said papers, your orator, through 
his attorney A. E. Clark, paid and caused to be paid to 
the plaintiff in said law action, to-wit, the said Mary 
E. Cronen, through her attorneys, John F. Logan and 
John H. Stevenson, the sum of $3,000.00, which sum 
was so paid on the 24th day of February, 1912, or 
within a day or two thereafter, and at the same time 
said papers were deposited with the Security Sav- 
ings & Trust Company. That said sum of $3,000.00 
was so paid by your orator under and pursuant to 
said settlement and said stipulation, release and other 
papers hereinbefore referred to and was received and 
aecepted by thesaid Mary E. Cronen in like manner 
and has been retained and kept by the said Mary E. 
Cronen, and has not been repaid, and no offer to re- 
pay the same has ever been made. 
VI. 

And your orator further shows that immediately 
following the execution of said stipulation, release 
and communication addressed to Security Savings & 
Trust Company, that 1s to say, on the 24th day of 
February, 1912, or within a day or two thereafter, and 
at the same time that your orator caused to be paid to 
the plaintiff in said law action, to-wit, Mary E. Cro- 
nen, the sum of $3,000.00, there was deposited in the 
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custody of the Security Savings & Trust Company, 
and pursuant to the terms of the said communication 
addressed thereto a true copy of which is attaehedeto 
this bill as Exhibit “E”, all of the papers therein re- 
ferred to, to-wit, the said stipulation for dismissal, 
the said release and discharge of Walter Baker 
Moore, and the said statement signed by Walter Baker 
Moore, and the said Security Savings & Trust Com- 
pany took and received the custody of the said orig- 
inal papers signed by the parties or by their attorneys, 
all as hereinbefore alleged, and has kept and retained 
the custody thereof ever since, and still keeps and re- 
tains the said custody and declines and refuses to sur- 
render up the custody thereof except pursuant to the 
decree or order of this court, all as hereinbefore more 
specifically alleged. 
VIL. 

And your orator further shows to this court that 
on the 6th day of May, 1912, and less than 90 days 
after the 24th day of February, 1912, your orator 
caused to be paid to, and deposited with, svid*Seear- 
ity Savings & Trust Company, in strict amen: 
cordance with the terms of said settlement, and par- 
ticularly the terms of Exhibit “E", the sum Of Ss3,- 
000.00, said sum being the balance due upon the set- 
tlement with the said Mary E. Cronen, the said sum 
being so paid to, and deposited with the Security Sav- 
ings & Trust Company with instructions and author- 
ity to it to take and pay and deliver the said money in 
vecordane® with the said Exhibit “E”. “DEaxiiamma 


money was so taken and received by Security Savings 
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& Trust Company on the date aforesaid under and 
pursuant to the terms of said settlement and the terms 
of said Exhibit “IE” and without reservation or con- 
dition, the said money has been so kept and retained 
from your orator, and in this connection, your orator 
is informed by Mr. Jubitz, the secretary of said Secur- 
ity Savings & Trust Company, and therefore believes 
and alleges the fact to be upon such information, that 
the said Security Savings & Trust Company ever 
since said 6th day of May, 1912, has kept and held, 
and still keeps, and holds, the said sum of $3,000.00 
payable at any time upon request or demand, pursu- 
ant to the communication addressed to the Security 
Savings & Trust Company, a true copy of which is 
hereto attached as Exhibit “E”’. 
VIII. 

And your orator further shows to this court that 
on or about the 4th day of April, 1912, the said Mary 
It. Cronen, prepared, signed and caused to be deliv- 
ered to defendant, Security Savings & Trust Com- 
pany, a written communication in words and figures 
as follows, to-wit: 

“Portland, Oregon, April 4, 1912. 
Security Savings & Trust Company, 
Poruand, Oresoti. 
Gentlemen: 

You are hereby notified that I have rescinded any 
and all agreements heretofore made with Walter 
Baker Moore, Frank Allen Moore, Margaret Gleason 
Moore, Miles C. Moore, or A. E. Clark, their attor- 
ney, in regard to the litigation between myself and 
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Walter Baker Moore, and together with the escrow 
agreement between myself and said parties or either 
of them, and which was deposited with you on or 
about the 27th day of February, 1912, wherein you 
were to deliver certain papers executed by me and cer- 
tain papers executed by some of said parties, upon 
the payment of $3,000.00 for my credit. 


Said escrow agreement was obtained by fraud and 
deceit and I will not be bound thereby. In case said 
escrow is delivered I will be damaged in the sum of 
$100,000.00 and I will hold you accountable therefor. 
You are therefore hereby notified not to deliver the 
said escrow to any of said parties or to any one or if 
will hold you for the said damages. 

Yours very truly, 
(Sgd) MARY E. CRONENY 


That there was no cause, reason oF justification 
for such communication and the only purpose and ef- 
fect thereof was to embarrass, annoy, and put your 
orator to expense and difficulty in procuring the de- 
livery to him of the stipulations for, and dismissal of 
said law action and the release of himself executed by 
Mary E. Cronen. That in truth and in fact the said 
stipulation for dismissal, the saad release,cmid all oth- 
er papers and documents hereinbefore referred to as 
having been executed by Mary EF. Cronen, or by her 
attorneys, other than the said communication to the 
Security Savings & Trust Company, were prepared 
in the office of the attorneys for said Mary I. Cronen, 


aud were at the same place approved and signed. 
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That when your orator caused to be baideto Security 
Savings & Trust Company on May 6th, 1912, the said 
sum of $3,000.00, he demanded and caused to be de- 
manded through his attorney A. E. Clark, delivery 
to him through the said attorney of the stipulation 
tor disinissal and the said release of your orator. That 
repeatedly thereafter your orator, through his said at- 
torney, caused like demand to be made. That on the 
6th day of May, 1912, and at all times thereafter, the 
said Security Savings & Trust Company has failed, 
neglected and refused to deliver to your orator, 
through his attorney, A. E. Clark, or otherwise, the 
said stipulation, or the said release, or either thereof, 
and the said defendant, Security Savings & Trust 
Company, alleged and stated to your orator as its 
reason for so neglecting and refusing to make deliv- 
ery that it has received the said communication 
signed by Mary E. Cronen, bearing date April 4, 1912, 
and herembefore set forth at length; that it has no 
pecuniary interest in the controversy between the 
parties, if any such controversy exists, and that it 
does not desire to become involved in litigation or 
subject itself to any suit or action for damage or oth- 
erwise, and that it does not intend to, and will not, 
deliver to your orator, or upon his order, the said stip- 
ulation, or the said release, or either thereof, unless 
required and compelled so to do by the decree or or- 
der of this court, or unless the said Mary E. Cronen 
personally, or through her duly authorized agents, or 
attorneys, shall withdraw and rescind the said notice 
of April 4, 1912, or authorize and direct the said Se- 
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curity Savings & Trust Company to make delivery of 
said papers. 
1s, 

And your orator further shows that the said Mary 
E. Cronen has refused and neglected to withdraw 
said notice or authorize and direct the said Security 
Savings & Trust Company to make said delivery, but 
on the contrary reftises so to do and your orator, 
through his attorney, A. E. Clark, has made repeated 
demands on the said Mary E. Cronen, through her 
attorneys, to rescind the said notice of April 4, 1912, 
or to authorize and direct the Security Savings & 
Trust Company to make delivery of the stipulation 
and release of your orator and to carry out the terms 
of the settlement as agreed upon, all as hereinbefore 
alleged, and that at all times the said Mary E. Cro- 
nen, through her said attorneys, has neglected and 
comply with said demands. 

X. 

And your orator further shows that the said action 
at law is now pending and is now at issue in this court, 
brought by Mary E. Cronen against your orator, 
wherein the said Cronen prays for a recovery against 
your orator in the sum of $100,000.00 together with 
the costs and disbursements of the action. That as 
hereinbefore alleged, your orator has paid to the said 
Cronen and the said Cronen has accepted, and retains, 
the sum of $3,000.00 and your orator has paid into Se- 
curity Savings & Trust Company for the use and ben- 
efit of said Cronen, to be paid to her, through her at- 
torneys of record, the additional sum of $3,000.00, 
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that is to say, your orator has paid, and has parted 
with, the sum of $6,000.00 for said stipulation of dis- 
missal and said release and for the purpose of set- 
tling, adjusting and being relieved from the said claim 
named in said law action of $100,000.00 and said re- 
lease and said stipulation for dismissal and the de- 
livery thereof to your orator can only be procured 
through the interposition of a court of equity, and as 
ancillary to said law action and the value thereof to 
your orator exceeds $3,000.00 and are of the actual 
value of upwards of $300,000.00 exclusive of interest 
and costs. That the matter in controversy and the 
amount in dispute in this cause exceeds the sum and 
value of $3,000.00 exclusive of interest and costs, and 
that in truth and in fact, the matters in controversy 
and the amount in dispute, exclusive of interest and 
costs is the sum of $100,000.00 
XI, 

And your orator further shows to this court that 
he has been deprived of his property, to-wit, the sum 
of $6,000.00, as aforesaid; that he has been put to 
great expense, annoyance in effecting aforesaid set- 
tlement, employing counsel and other expenses; that 
the said Mary E. Cronen threatens and intends to 
proceed with the prosecution of the said action at law 
and to retain the sum of $3,000.00 paid to her, to re- 
fuse, and if possible, to prevent a delivery to your 
orator of the stipulation of dismissal] of said action 
at law and the release of your orator to the end tliat 
she may carry on and prosecute in her favor, if pos- 
sible, said action at law and in the meantime so 
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wrong, cheat and defraud your orator as to retain 
the money so paid to her and to prevent and deprive 

your orator of his right and opportunity to procure 
and cause to be filed in this court the stipulation for 
the dismissal of said action at law as aforesaid and 
the release of your orator which might be pleaded 
and produced upon the trial of said action at law as a 
complete bar to further prosecution of said action at 
law. 

GIL 

And your orator further shows to the court that he 
s informed and believes, and therefore alleges, that 
the said Mary E. Cronen in complete and total defi- 
ance of the said stipulation and said release and the 
said settlement is now preparing, has consulted coun- 
sel to that end and threatens and intends to, and will 
do so unless restrained by the court, to go into an- 
other jurisdiction, to- wit, the State of California, 
where your orator is, and bring suit or action against 
your orator upon the claim and demands involved 
in the said action at law. 

OE: 

And your orator further shows to the Court that 
the defendant, Security Savings & Trust Company, 
is not a party to the action at law, and therefore is 
not amenable to any order or process of the Comet 
“me said case Piet Weremdant retains the said 
stipulation for dismissal, and the release of your ora- 
tora refuéees To deliver them, or cither thereof, to 
your orator, or to the Court because of the notice 
served upon it under date of April 4th, 1912, herein- 
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betore referred to do so unless coerced to make such 
delivery by the decree or order of this Court. In 
order that your orator may make proper defense in 
the said action at law and plead and establish an es- 
toppel created by the papers hereinbefore referred 
to, and the acts and conduct of the parties aforesaid, 
and in order that your orator may obtain possession 
of and cause to be filed in this Court, the stipulation 
above referred to for the dismissa] of the said action 
upon the merits and procure for his own possession 
the release above referred to, it has become and is 
hecessary to seek the aid of a Court of Equity in a 
proceeding wherein the said Security Savings & Trust 
Company is a party, and the said Mary E. Cronan is 
a party, to the end that the Court may enforce the 
terms of the agreement under which the said stipu- 
lation and the said release were deposited in the cus- 
tody of the defendant, the Security Savings & Trust 
Company, and require and compel the surrender of 
the said papers to your orator, or to the Registry of 
the Court, to be dealt with in accordance with the 
said agreement, and your orator is unable to obtain 
the said, or any other appropriate relief, in any other 
tribunal. 
Pll 

Your orator further shows to the Court that by 
reason of the aforesaid wrongtul acts of the defend- 
ae Nary E. Cronan, and the notice Or tie Security 
Savings & Trust Company under date of Epil 4. 
1912, the Security Savings & Trust Company was pre- 
vented from delivering the said stipulation, and the 
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said release to your orator, and by reason of all the 
premises, and through the unjustifiable conduct of the 
said Mary E. Cronen your orator has been greatly 
damaged, has been put to such expense in the em- 
ployment of counsel, the bringing of this suit and 
the time spent and service performed in seeking to 
secure the due execution of the terms of the settle- 
ment, all to the great damage and expense of your 
orator in the sum, to-wit, upwards of One Thousand 


Dollars ($1,000.00). 


XY. 


WHEREFORE doth your orator pray, that the 
defendant Mary E. Cronen be perpetually enjoined 
and restrained from further prosecuting the said ac- 
tion at law referred to in the allegations of this Bill, 
wherein she is plaintiff and your orator is the de- 
fendant, and that provisionally and pending the final 
determination of this cause, that the said defendant 
Mary E. Cronen be enjoined and restrained from 
prosecuting the said action at law, or take any steps 
or proceedings whatsoever with respect thereto, and 
that she be so provisionally enjoined and restrained 
from bringing or prosecuting in any other Court, or 
in any other jurisdiction any suit or action whatsoever 
based upon the matters, things or causes of action 
embraced in the said action at law, or upon any other 
matter or thing, whatsoever, embraced within the re- 
lease executed by her on February 24th, 1911, as more 
fully alleged heretofore in this Bill; that the defend- 
ant Security Savings & Trust Company, be required 
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and commanded to bring into this Court the stipula- 
tion for dismissal, a true copy of which is attached 
fo tis Billeas Meehibit “C, the release of your orator 
executed by Mary E. Cronen, a true copy of which 1s 
attached to this Bill as Exhibit “D", and likewise 
the sum of Three Thousand Dollars ($3,000.00), de- 
posited and left with the said defendant Security Sav- 
ings & Trust Company by your orator on the 6th day 
of May, 1912, and all other papers and documents de- 
posited in connection with the said settlement, and 
under and pursuant to the escrow agreement, to be 
dealt with by this Court in such manner as may be 
meet and equitable, and that a decree be entered here- 
in for a perpetual injunction, as hereinbefore prayed 
for, for the delivery of the said release to your orator, 
the filing, entering and carrying into effect in said 
action at law of the stipulation for dismissal, and the 
disbursement of the said sum of Three Thousand Dol- 
lars ($3,000.00) in accordance with the agreement 
pursuant to which the same was deposited; and that 
this honorable Court take account of the expense and 
damage suffered and sustained by your orator, and 
award the same to him, and for the payment thereof 
and of the costs and disbursements of this suit im- 
pound sufficient of the said sum of Three Thousand 
Dollars ($3,000.00), so brought into this Court, and 
direct that the Clerk of this Court apply to that pur- 
pose, and from such fund, sufficient to pay all such 
costs and disbursements and any sum awarded as 
costs and damages, and that your orator have such 
other and further relief as to this Honorable Court 
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may seem meet, and as shall be agreeable to equity. 


And for so much as your orator can have no ade- 
quate relief, except in this Court, to the end, there- 
fore, that the said defendants may, if they can, show 
why your orator should not have the relief prayed for, 
and may make full, true and direct answers, but not 
under oath, answer under oath being hereby express- 
ly waived, according to their best and utmost knowl- 
edge, information, remembrance or belief, to the sev- 
eral matters or things averred and charged in this 
Bill, as fully and particularly as if separately and sev- 
erally interrogated as to each and every of said mat- 
ters, and may be compelled to do and perform each 
and every act and thing required by the decree of this 


Court to be done and performed. 


THEREFORE, May it please your honors to grant 
unto your orator a writ of injunction provisionally, 
as well as perpetually, as herein prayed for, issuing 
out of and under the seal of this Honorable Court, 
commanding and restraining the defendant Mary 18h, 
Cronen, as hereinbefore in that behalf prayed. And 
may it please your honors to grant unto your orator 
the writ of subpoena issuing out of and under the seal 
of this Court, to the saidydefendants, Mary E. Cro- 
nen and the Security Savings & Trust Company, com- 
manding them and each thereof by a certain day, and 
under a certain penalty, to be and appear in this 
Court, then and there to answer the premises, and 
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to stand to and abide such order and decree as may 
be made against them. 
And your orator will ever pray, 
WALTER BAKER MOORE, 
Complainant, by his solicitor. 
ALFRED: En ChARKS 


Bis. solicw6r. 
ALFRED E. CLARK, 


Meth GL Adkiks 
Solicitors for Complainant. 


STATE OF OREGON, 
SOUNTY OF MULENO@MAH.-—ss. 


I, A. E. Clark, being first duly sworn upon oath 
depose and say that I am the solicitor for the above 
named Complainant, Walter Baker Moore. That I 
prepared, and have read the foregoing Bill of Com- 
plaint, and know the contents thereof, and have per- 
sonal knowledge of the matters therein stated except 
as to such matters as are therein stated distinctly 
upon information and belief, and that the matters 
contained in said Bill are true of my own knowledge, 
except as to such matters as are therein stated upon 
information and belief, and as to such matters, that I 
believe them to be true. 

This verification is not made by the Complainant 
for the reason that he is at the present time absent 
in the state of California, and that your affiant has 
in fact carried on and conducted the negotiations, and 
looked after the preparation and execution of all of 
the papers and other documents referred to in the Bill 
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of Complaint and involved in this case, and has a 
more accurate knowledge of the facts than has the 
Complainant. 
ALFRED E. CLABTS 
Affiant. 
Subscribed and sworn to before me this 17th day of 
July, A. D. 1912. 
J. S. ALEXANDER, 
Notary Public for Oregon. 


[Exhibit A.] 


In the Circuit Court of the State of Oregon for the 
County of Multnomah. 


COMPLAINT: 


Mary Ee. CRONEN, 
Plaintime 
vs. 
WALTER BAKER MOORE, 
Defendant. 
Comes now the plaintiff and for cause of action 
against the defendant complains and alleges as fol- 
lows, to-wit: 
1 
That heretofore, to-wit, on the 12th day of July 
1909, at the City of Portland, in the State of Oregon, 
in consideration that the plaintiff, being then sole 
and unmarried, at the request of said defendant prom- 
ised to marry the plaintiff and it was then and there 
agreed by and between the plaintiff and the defendant 
that they would be married on the return of the de- 
fendant from a journey to the State of California, 
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which journey the defendant was then about to be- 
gin and make, it being then and there understood and 
agreed that he, the defendant, would be absent from 
the State of Oregon on said journey only about three 
weeks and that the plaintiff and the defendant would, 
upon the return of the defendant from said iourney to 
the State of California, be married to each other. 
That the defendant, within two or three days after 
said contract and agreement entered into as herein- 
before set out, did leave the State of Oregon for the 
State of California and was absent from the State of 
Oregon about two weeks, when he returned again to 
the City of Portland, Oregon, and it was then and 
there agreed by and between the plaintiff and the de- 
fendant that the marriage of the plaintiff and the de- 
fendant should take place and be solemnized some 
time in the month of January, 1910. That in the 
month of January, 1910, the plaintiff requested the 
defendant to marry her in accordance with his said 
contract and agreement, but so to do the defendant 
failed and refused and continued so to fail and refuse 
until the 28th day of February, 1910, when the de- 
fendant promised and agreed that if the plaintiff 
would wait until the Ist day of June, 1910, and con- 
tinue the said contract of marriage in force and ef- 
fect until said time, he, the defendant, would, on the 
said Ist day of June, 1910, marry her, the plaintiff, 
and in consideration of defendant's said promise, the 
plaintiff agreed thereto and it was then and there 
agreed by and between the plaintiff and the defend- 
ant that they, the plaintiff and the defendant, would 
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marry each other on the Ist day of June, 1910. That 
on the said lst day of June, 1910, and at divers times 
thereafter the plaintiff requested the defendant to 
marry her in accordance with his said contract and 
agreement, but so to do the defendant failed and re- 
fused and ever since said time has failed and refused. 


ioe 


That the plaintiff confiding in and relying upon 
said promise of the said defendant, as hereinbefore 
set out, has always since remained and still is sole 
and unmarried and has been for and during all of the 
time aforesaid and now is ready and willing to marry 


the defendant. 
oy: 


That the engagement, contract and agreement of 
the plaintiff and the defendant to be married to each 
other, after said contract and agreement was entered 
into between them, became and was widely known 
and published among their friends and acquaintanees 
and the public generally and was widely discussed 
among their said friends, acquaintances and the pub- 
lic generally and the plaintiff received manv congrat- 
ulations upon her prospective marriage with the de- 
fendant and was made, in state of mind very happy 
ever the prospect of home and wifechood and that by 
reason of the failure and refusal of the defendant to 
marry her in accordance with his contract, promise 
and agreement as aforesaid, plaintiff was and is much 


embarrassed, mortified and humiliated and was made 
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and caused to suffer great worry, shock, shame and 
distress of mind and to have her hope and view of 
home and wifehood shattered and destroyed by reason 
of the failure and refusal of the defendant to marry 
her according to his contract, promise and agree- 
ment as hereinbefore set out. 


Ly 


That the defendant refuses to marry the plaintiff, 
although on the Ist day of June, 1910, and at divers 
times thereafter and prior to the commencement of 
this action, the plaintiff has requested him so to do 
and that by reason of the failure and refusal of the 
defendant to Marry the plaintiff as agreed by and 
between them, and by reason of the facts, matters and 
things hereinbefore set out, the plaintiff has been and 
is damaged in the full sum of One Hundred Thousand 


($100,000.00) Dollars. 
ME 


That during all of the times in this complaint men- 
tioned and set out, the plaintiff was sole and unmar- 
ried and willing and capable of contracting marriage 
and entering into the Marriage contract. 


WHEREFORE Plaintiff prays for a judgment 
against the defendant in the ful] sum of One Hundred 
Thousand »$100,000.00) Dollars, and for her costs and 
disbursements in this action incurred. 

JOHN F, LOGAN, 
TOTEM aie STEVENSON, 
Attorneys for plaintiff. 
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[Exhibit B.] 


In the Circuit Court of the United States for the 
District of Oregon. 


ANSWER. 
MARY E. CRONEN, 
Plaintiff, 
Vv. 
WALTER BAKER MOORE, 
Defendant. 


Now comes the defendant and answering the com- 


plaint of the plaintiff herein. 
i 


Admits that during all the times mentioned in the 
complaint, that plaintiff was an unmarried woman 
and that during all of said times defendant was an un- 


married man. 


i. 


Save and except as admitted in the last preceding 
paragraph of this answer, this defendant denies each 
and every allegation, matter and thing contained in 


the complaint of the plaintiff herein. 


WHEREFORE defendant prays that this action 
be dismissed upon the merits thereof and that he 
have judgment against the plaintiff for his costs and 


disbursements. 
A. E. CLARS 
Attorney for Defendant. 
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[Exhibit C.] 


In the District Court of the United States for the 
District of Oregon. 


MARY E. CRONEN, 
Plaimtiiy, 
v. 
WALTER BAKER MOORE, 
Defendant. 

It is hereby stipulated and agreed by and between 
the parties to this action, through their respective at- 
torneys, that all matters and things involved in said 
action have been fully settled and adjusted and the 
said action may be and the same is hereby dismissed 
upon the merits and judgment may be entered accord- 
ingly, but without costs or disbursements to either 
party. 

JOHN F. LOGAN & 
Jo. STEVENS eiy, 
Attorneys for Plaintiff. 
Dated February 24th, 1912. 
A, E. CARI 
Attorney for Defendant. 


[Exhibit D.] 


FOR AND IN CONSIDERATION of the sum of 
Six Thousand ($6,000.00) Dollars, in hand paid, the 
receipt whereof is hereby acknowledged, the under- 
signed, Mary E. Cronen, does hereby release, ac- 
knowledge satisfaction of, acquit and discharge Wal- 
ter Baker Moore and his heirs, personal representa- 
tives and assigns, of all claims and demands whatso- 
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ever, for costs or damages, or otherwise arising out of, 
or in any wise connected with the cause of action set 
forth in a certain complaint wherein the undersigned 
is plaintiff and the said Walter Baker Moore is de- 
fendant, pending in the District Court of the United 
States for the District of Oregon. 

And the undersigned does also release, discharge, 
acknowledge satisfaction of, and acquit the said Wal- 
ter Baker Moore and his heirs and personal represen- 
tatives of any and all claims and demands of whatso- 
ever nature and however arising or accruing, or to 
arise or accrue, by reason of any matter, thing, or 
transaction whatsoever, from the beginning of the 
world until the present time. 

IN WITNESS WHEREOEF, I have hereunto set 
my hand and seal this 24th day of February, 1912. 

MARY E. CRONEN. [Seal] 
WITNESSES: 
A. i, Clark. 
J. Stevenson, 


[Exhibit E.] 
Feby. 24th 1912. 
SECURITY SAVINGS & TRUST COMPASS 
City. 


Gentlemen :— 
There is this day deposited with you the following 
papers: 
(1) Stipulation for the dismissal of the case of 
Mary E. Cronen vs. Walter Baker Moore, 
now pending in the District Court of the 
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United States for the District of Oregon. 


(2) Release and discharge of Walter Baker 
Moore of all claims and demands of whatso- 
ever nature signed by Mary E. Cronen. 


(3) Statement signed by Walter Baker Moore, 
certifying among other things, of the high 
moral character of Miss Cronen. 


Settlement of all matters and things between these 
parties has been agreed upon and the sum of Three 
Thousand Dollars has been paid. An additional 
Three Thousand Dollars is to be paid within 90 days 
from this date. Upon the payment of such sum to 
you to be paid to John H. Stephenson, Attorney, or 
to his order, you are to deliver to A. E. Clank At. 
torney for Walter Baker Moore, the stipulation and 
the release above mentioned and you are tu deliver 
to John H. Stephenson, Attorney for Miss Cronen, 
the statement above mentioned, signed by Walter 
Baker Moore. 

In the event said sum of Three Thousand Dollars 
is not paid within the 90 days aforesaid, the escrow 
shall terminate and the said stipulation and the said 
release shall be delivered to JohiaEe Stephenson, and 
the said statement to A. E. Clark. | 

Yours truly, 
AL EG 1 ae 1G, 

Atty. for Walter Baker Moore. 
JOERE EO G Aieanic 
eel. STEVENSON, 

Attys. for Mary E. Cronen. 
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[Endorsed]: Bill of Complaint. Filed July MZ, 
1912. 
A. M. CANNON, 
Clerk U.S. District Court. 


And afterwards, to wit, on the 5 day of August, 1912, 
there was duly filed in said Court, a Demurrer in 


words and figures as follows, to wit: 
[Demurrer. ] 


In the District Court of the United States for the 
District of Oregon. 
WALTER BAKER MOORE, 


Complainant, 
Vv 


MARY E. CRONEN and SECURITY SAVINGS 
AND TRUST C@RIPANY, a corporation, 
Defendants. 


Now comes the defendant, Mary E. Cronen, ap- 
pearing for herself alone, and demurs to plaintiff's 
complaint for the reason that the complaint does not 
state facts sufficient to constitute a cause of com- 
plaint against this defendant, and because there is no 
equity in the complaint and because the court has no 
jurisdiction of the subject matter of the said suit and 


of the parties hereto. 


OAK NOLAN, 
Attorney for Defendant. 
Due service of the foregoing demurrer is hereby 
acknowledged at Portland, Oregon, this 3rdii@agaen 


August, 1912. 
(Sd.) A. E. CLARIS 


Atty. for PIff. 
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[Endorsed] Demurrer. Filed Atnge 5, 1912: 
A. M. CANNON, 
Clerk U.S. District Court. 


And afterwards, to wit, on Tuesday, the 6 day of 
August, 1912, the same being the 31 Judicial day 
Of the®Reeular July 1912 Term of said Court; 
Present: the Honorable R. S. BEAN, United 
States District Judge presiding, the following 
proceedings were had in said cause, to-wit: 


[Order Overruling Demurrer. ] 


In the District Court of the United States, for the 
District of Oregon. 
No. 5689. 
August 6, 1912. 
WALTER BAKER MOORE, 
v. 
MARY E. CRONAN and THE SE CURRAgIA 1S Ag - 
myGS © RUST Co. 

This cause came on regularly for hearing upon de- 
murrer to bill of Complaint, A. E. Clark, Esq., ap- 
pearing for complainant and Oak Nolan, Esq., for de- 
fendant; Whereupon after argument of counsel for 
respective parties demurrer ordered submitted and 
thereupon after consideration it is Ordered that said 
Demurrer to bill of Complaint be and the same hereby 
is overruled and it is further Ordered that defendant 
have and hereby is granted 10 days to answer herein. 
And afterwards, to wit, on the 21 day of August, iON 

there was duly filed in said Court, an Answer in 
words and figures as follows, to wit: 
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[ Answer. ] 


In the District Court of the United States for the 
District of Oregon. 
WALTER BAKER MOORE, 


Complainant, 
VS. 


MARY E. CRONEN, and THE SECURILYS 2 
INGS & TRUST COMPANY, a corporation, 
Defendants. 

Now comes Mary E. Cronen, one of the defendants 
above natned, appearing for herself alone, and for an- 
swer to plaintiff's complaint herein, admits, denies 
and alleges as follows: 

Admits that this defendant brought an action at 
law against the plaintiff for $100,000.00 as alleged in 
the complaint. 

Admits that this defendant executed some instru- 
ment in writing which purports to release the plaintiff 
from all demands arising out of the said action at law. 

Admits that plaintiff paid the defendant the sum 
of $3000.00 on or about the 24th day of February 
1912. 

Admits that this defendant served a notice upon 
the Security Savings & Trust Co., on or about the 
4th day of April, 1912, to the effect that the alleged 
escrow should not be delivered. 

This defendant denies each and every other allega- 
tion and each and every part, portion and provision of 
each and every other allegation made and contained 
in plaintiff's complaint which is not expressly ad- 


mitted herein. 
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For a further answer herein to plaintiff's complaint 
this defendant alleges: 

That prior to the 4th day of April 1912, John F. 
Logan and John H. Stevenson represented this de- 
fendant as her attorneys in that certain action at law 
which is now pending and at issue in the District 
Court of the United States for the District of Oregon, 
Eiercin’ Mary E. Cronen is plaintiff and Walter 
Baker Moore is defendant, and A. E. Clark appeared 
in the said action as the attorney of record for Walter 
Baker Moore. Some time prior to the 24th day of 
February 1912, the Prospects of reaching a settlement 
of the said action had been talked over by the said 
attorneys and this defendant was duly advised of the 
saine. It was understood and agreed that a settle- 
ment could be reached if Walter Baker Moore, Frank 
Allen Moore, Miles C. Moore and Margaret G. 
Moore would duly make, execute and deliver to this 
defendant, or cause the same to be delivered, a cer- 
tain affidavit of vindication and retraction for the 
wrong which had been done to this defendant by the 
said parties, and acknowledge in the said affidavit 
that the said Walter Baker Moore had promised and 
agreed to marry this defendant as alleged by this de- 
fendant in the said action at law, and certify to the 
good moral character of this defendant and pay the 
sum of $6000.00. A. E. Clark thereupon promised 
and agreed to secure the said affidavit, the wording 
and form of which was then agreed upon. On the 
24th day of February 1912 this defendant was called 
to the office of her said attorneys in the City of Port- 
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land, Oregon, and thereupon meet with the said 
Clark. A. E. Clark thereupon represented that he 
had secured the said affidavit, and thereupon de- 
manded that this defendant execute a certain instru- 
ment in writing which he then produced, A. E. Clark 
represented to this defendant that the said instru- 
ment was intended to release the said Walter Baker 
Moore from any and all demands and liability to this 
defendant and that the same would not release any 
other person or persons from any liability to this de- 
fendant on any charges whatever. This defendant 
relied upon the said representations made by the said 
Clark and thereupon executed the said instrument. 
Plaintiff supposed and believed that the said repre- 
sentations were true, and would not have executed 
the said instrument if she had been truthfully ad- 
vised as to the meaning of the said instrument, and 
this fact was well known to the said Clark. Said rep- 
resentations were false because the said instrument 
purports to release not only the said Moore, but also 
the heirs and representatives of the said Moore, from 
all liability to this defendant from the beginning of 
the world, and Frank Allen Moore, who is a brother 
of the said Walter Baker Moore, is now claiming to 
be released from liability to this defendant under and 
by the terms of the said instrument. A. E. Clark 
knew that the said representations were false and 
knew that the said instrument was drawn for the pur- 
pose of releasing other persons than the plaintiff from 
liability to this defendant, and knew that this defend- 


ant was being mislead to her damage in the execution 


Walter Baker Moore 33 


of the said instrument. It then developed that the 
said Clark had no affidavit executed by the said. par- 
ties, but did have some statement executed by Wal- 
ter Baker Moore alone, but the same was not veri- 
fied. A. E. Clark expressed himself as being very 
anxious to arrive at some settlement because the said 
action at law was set for trial in the said Court within 
the next few days. It was then agreed that A. E. 
Clark should certify that the said instrument had 
been executed by the said Walter Baker Moore and 
should be delivered to this defendant. A. E. Clark 
then agreed that he would secure the required affi- 
davits from Miles C. Moore, Frank Allen Moore and 
Margaret G. Moore and deliver the same to the de- 
fendant within the next day or two. The contents 
wording and form of the said affidavit to be executed 
by the said parties was then agreed upon. Thereupon 
the said Clark told this defendant that Miles C. Moore 
was on his way to China or to some other foreign 
country and for that reason it would be impossible to 
secure the affidavit from him within the next day or 
two, but that he would have the same on or before the 
expiration of 90 days and would deliver the same to 
the defendant by that time. It was then understood 
and agreed that the statement executed by the said 
Walter Baker Moore and the affidavits agreed upon 
and to be executed by Frank Allen Moore and Mar- 
garet G. Moore should be delivered to the defend- 
ant within the next day or two and should be recorded 
in the miscellaneous records of Multnomah County, 
Oregon, that the defendant might refer her friends to 


34 Mary I. Cronen vs. 


the said records for a full and complete retraction and 
vindication from the wrong which had been done to 
the defendant by the said parties. It was also under- 
stood and agreed that a statement to the effect that a 
settlement had been reached by the said parties 
should be given to the newspapers for publication. it 
was further understood and agreed that $3000.00 
should be paid in cash to the defendant, and that the 
remaining $3000.00 should be paid on or before the 
expiration of 90 days. That the instrument of release 
executed by the defendant should be deposited in 
escrow with the Security Savings & Trust Company 
to be delivered to the plaintiff upon payment of the 
said $3000.00. It was also expressly understood and 
agreed that in case A. E. Clark should fail to secure 
the affidavit which had been agreed upon, from Frank 
Allen Moore and Margaret G. Moore and deliver the 
same to the defendant within the next day or two, 
that the payment of $3000.00 in cash, should be for- 
feited to this defendant and that the release executed 
by her should be returned. It was understood and 
agreed that the said forfeiture should stand as a se- 
curity to the defendant that the terms of the said con- 
tract would be carried out and that the said affidavits 
would be secured and delivered to the defendant with- 
in the next day or two. This defendant never had 
any other or different understanding or contract with 
the plaintiff in regard to the said matter. The state- 
ment executed by Walter Baker Moore has never 
been delivered to this defendant, and no affidavit of 
retraction or vindication executed by Miles C. Moore, 
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Frank Allen Moore or Margaret G. Moore as agreed 
upon or otherwise, has ever been made or delivered or 
offered to be delivered to this defendant. On the 4th 
day of April 1912, and after repeated demand for 
the said affidavits, this defendant notified the Secu- 
rity Savings & Trust Company that the instrument 
of release which had been executed by this defendant 
should not be delivered to the plaintiff. Plaintiff has 
never carried out the tearms of the said contract with 
this defendant and has never offered or tendered per- 
formance thereof. This defendant further alleges, 
that Miles C. Moore was not on his way to China or 
to any other foreign country on the 24th day of Feb- 
ey 1912, but tessa Moore was Withine reach 
where the affidavit from him might have been secured 
within a day or two. A. E. Clark knew that the said 
Moore was not on his way to China or to any other 
foreign country and knew that the said Moore was 
within reach where the said affidavit might have been 
secured within the next day ortwo. A. E. Clark made 
the said false statement in order that defendant 
should waive her demands for an affidavit from him 
to be delivered to her within the next day or two. De- 
fendant would not have waived her demands for an 
affidavit from the said Miles C. Moore to be delivered 
within the next day or two if she had been truthfully 
advised as to the whereabouts of the said Moore, and 
this fact was well known to the said Clawk. TVhisde- 
fendant further alleges, that neither Miles C. Moore, 
Frank Allen Moore or Margaret G. Moore ever in- 
tended to make, execute or deliver the agreed aifi- 
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davit or any affidavit of retraction or vindication in 
favor of the defendant, and this fact was well known 
to the said Clark. That A. E. Clark promised and 
agreed to secure the said affidavits from the said 
parties and agreed to deliver the same within the next 
day or two in order to secure the release executed by 
the defendant and intended thereby to defraud the 
defendant. This defendant relied upon the promise of 
the said Clark to secure and deliver the said affi- 
davits within the next day or two, and supposed and 
believed that the same would be secured and deliv- 
ered according to the said contract, otherwise defend- 
ant would not have executed the said release, and this 
fact was well known to the said Clark. 

Now having fully answered plaintiff's complaint, 
defendant prays that a decree be made and entered 
in favor of this defendant, dismissing plaintiff's com- 
plaint and for costs of this suit. 


Defendant 
OAK NOLAN, 


Attorney for defendant. 


[Iendorsed]: Answer of Defendant Mary E. Cro- 
hen. Pred ine. 21, 1912. 
A. Mi CANN @iS 
Clerk’ U. S. District Gomme 


And afterwards, to wit, on the 23 day of August, 1932) 
there was duly filed in said Court, a Replication 
in words and figures as follows, to wit: 
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[ Replication. ] 
[n the District Court of the United States for the 
District of Oregon. 


WALTER BAKER MOORE, 
Plaintiff, 


v. 
MARY E. CRONEN and SECURITY SAVINGS & 
TRUST COMPANY, a corporation, 
Defendants, 

This replicant, saving and reserving to himself, all 
and all manner of exceptions or advantage which may 
be had and taken to the manifold errors, uncertainties 
and insufficiencies of the answer of the defendant, 
Mary E. Cronen, for replication thereunto saith that 
he doth and will maintain and prove his said bill to be 
true, certain and sufficient in law to be answered unto 
by the said defendant and that the answer of the said 
defendant is very uncertain, evasive and insufficient 
in law to be replied unto by this replicant. And this 
replicant further replying, denies each and every eal- 
legation contained in said answer except wherein the 
same adit the allegations of the bill of complaint, all 
of which matters this replicant is ready to maintain 
and prove as this Honorable Court shall direct and 
humbly prays as in and by his said bill he hath al- 


ready prayed. 
AT. CLA Ruk. Gal, Hi. CIS 


Solicitors for Replicant. 


[Endorsed]: Replication to Answer of Mary E. 


Cronen. Filed Aug. 23, 1912. 
A. M. CANNON, 


Clerk U. S. District Court. 
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And afterwards, to wit, on the 9 day of September, 
1912, there was duly filed in said Court, a De- 


cree in words and figures as follows, to wit: 
[ Decree. } 


In the District Court of the United States for the 
District of Oregon. 


WALTER BAKER MOORE, 
Complainant, 
VS. | 
MARYE.. CRONEN, and the SECURUI Yaa 
INGS & TRUST COMPANY, a corporation, 
Defendants. 

This cause came on to be heard upon the merits 
during the present term of this Court and upon the 
4th day of September, 1912, upon the pleadings and 
proofs of the parties. 

The complainant appeared by his solicitors, A. E. 
Clark and M. H. Clark. The defendant Mary E. Cro- 
nen appeared in person and by her solicitor Oak No- 
lan. It appeared that the Security Savings & Trust 
Company had been duly served in this cause with sub- 
poena and certified copy of the bill of complaint in 
Portland, Oregon, on the 17th day of July, 1912, and 
that said defendant had not appeared, answered, or 
otherwise pleaded in the cause was in default. 

And the Court having considered said cause and 
the proof therein and the arguments for counsel there- 
upon and upon consideration thereof, it 1s 

ORDERED, ADJUDGED and DECREED, Titi 
the stipulation for the dismissal of the action at law 
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now pending in this Court wherein Mary E. Cronen 
is plaintiff and Walter Baker Moore is defendant, a 
true copy of which is attached to the bill of complaint 
in this cause as Exhibit “C” and brought into this 
Court upon the trial be delivered up to the complain- 
ant, or to his solicitor, A. E. Clark, for entering and 
filing therein in the said action at law and that the 
release, executed by the defendant Mary E. Cronen, 
of the complainant Walter Baker Moore brought into 
Court upon the trial of this cause by the defendant 
Security Savings & Trust Company and offered and 
received in evidence, a true copy of which is attached 
to the bill of complaint herein as Exhibit “D” be sur- 
rendered up and delivered into possession of the com- 
plainant, or his solicitor, A. E. Clark; that the de- 
fendant Security Savings & Trust Company bring in- 
to and deposit in the registry of this Court 
the sum of Three Thousand ($3,000.00) Dol- 
lars deposited and left with the said defendant by the 
complainant in this cause on or about the 6th day of 
May, 1912, and that said sum, after deducting there- 
from the costs and disbursements of this cause taxed 
in favor of the complainant, be paid over to John H. 
Stevenson, attorney for Mary E. Cronen in the said 
action at law, or paid out upon his order and that the 
amount so deducted from said sum in payment of said 
costs and disbursements be paid over to complainant 
or to his solicitor, A. E. Clark, or to the order thereof. 
That a certain paper by way of certificate of the char- 
acter of the defendant Mary E. Cronen signed by 
Walter Baker Moore brought into this Court upon 
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the trial thereof by the defendant Security Savings & 
Trust Company and which was referred to and iden- 
tified as “Statement signed by Walter Baker Moore 
certifying among other things, of the high moral 
character of Miss Cronen” in instructions to the de- 
fendant Security Savings & Trust Company signed by 
A. E. Clark as attorney for Walter Baker Moore and 
by John F. Logan and John H. Stevenson, as attor- 
neys for Miss Cronen, a copy of which instructions 1s 
attached to the bill of complaint as Exhibit “E” be 
delivered to the defendant Mary E. Cronen, or her 


order. And it is 


FURTHER ORDERED, ADJUDGED and DE- 
CREED That the defendant Mary E. Cronen be, and 
is hereby perpetually enjoined and restrained from 
prosecuting further the action at law above referred 
to brought by her to recover damages as for a breach 
of promise of marriage against the complainant here- 
in and now pending in this Court and from taking any 
further steps or proceedings whatsoever with respect 
thereto and that the stipulation for the dismissal of 
the said action at law be entered and filed in said 
cause and judgment of dismissal entered pursuant 


thereto. And it is 


FURTHER ORDERED, ADJUDGED ais 
CREED, That the plaintiff have and recover from the 
defendant, Mary E. Cronen, his taxable costs and dis- 
bursements herein, to be paid out of the sum of the 
Three Thousand ($3000.00) Dollars required to be 
deposited in the registry of this Court by this decree, 


Walter Baker Moore 41 


said costs and disbursements being taxed and allowed 
sethescunvemem........ ee 
00 Roe: Dollars. 
R. S. BEAN, 
Judge. 
[Endorsed]: Decree. Filed Sept. 9, 1912. 
A. M. CANNON, 
Clerk U. S. District Court. 


And afterwards, to wit, on the 17 day of February, 
1913, there was duly filed in said Court, a Yrans- 
cript of Testimony in words and figures as fol- 
lows, to wit: 


[Transcript of Testimony. ] 


In the District Court of the United States for the 
District of Oregon. 


Portland, Oregon, September 4, 1912. 


WALTER BAKER MOORE, 
Plaintiff, 
VS. 


MARY E. CRONEN, 
Defendant. 


Ae. CEARK, Attorney for Complainant. 
OAK NOLAN, Attorney for defendant. 
Before R. S. BEAN, District Judge. 
eEN Ht) STi VENSON, @ieiess called on be- 
half of the plaintiff, being first duly sworn, testified 
as follows: 
Direct Examination 


(Questions by Mr. CLARK: 


Mr. Stevenson, you live in this city? 
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An Yes, oF 

Q. And what is your business or profession 

Av Lawyer. 

Q. Admitted to practice in the courts of Oregon? 

A. Yes, sir. 

QO. How long have you been engaged in that pro- 
fession? 


A. Since 1907. 

Q. With whom, if any one, are you associated in 
the practice of your profession ? 

A. John F. Logan. 

QO. And he is an attorney of this court and the 
courts of Oregon? 

i, Eve iS. 

‘Q. How long have you been associated with him? 

A. About four years. I believe. 

QO. I believe that you and Mr. Logan were the at- 
torneys for the defendant Mary E. Cronen in the ac- 
tion at law brought by her against Walter Baker 
Moore? 

A. Wewere, yé§, Sir. 

QO. To recover damages for a breach of promise? 

A. Yes, sir. 

QO. That was an action at law to recover damages 
in the sum of $100,000? 

A. That is correct. 

QO. And I believe that that action was removed 
from the Multnomah County Court to this court? 

A. Yes, sir. 

Q. And do you know who appeared as attorney 
of record for the defendant? 
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A. The defendant in it? 

Q. Walter Baker Moore. 

eB, Clark. 

Q. That is myself? 

Ri. Yiesy sie 

Q. Now, were you the attorney—you and Mr. Lo- 
gan the attorneys for Miss Cronen in February, 1912? 

A. We were, yes. 

(. And were you ever discharged from the case? 


oe WVeleiedon’t know. T think we were never 
formally discharged, never in substance—well, there 


may be— 
Q. I think possibly there was— 
A. I believe there was. 
O. Some proceedings had in July of this yecare 
A. We were, I believe, discharged from that. 
Q. Some time in—well, in this summer? 
oe loelaly, 2 believe, yes. 
'O. Now, do you recall the circumstances of a set- 


tlement being arrived at in Febritary, 1912? 

meee CS Sin lwas==J took part init. I negotiated 
the settlement. 

Q. And where were the papers relating to that 
settlement signed? 

A. In Mr. Logan’s and my office. 

Q. And were some of those prepared in vour office 
that dav—during the course of the negotiations? 

A. They were, yes. 

Q. And who were present when the negotiations 
occurred, and when the papers were signed? 


es 
ae 
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Yourself and Miss Cronen, Mr. Logan and my- 


All in the same room? 

Yes, sir. 

Who were there representing Miss Cronen? 
Mr. Logan and myself. 

And I was in the midst of all you alone? 


PO>O PO n> 


. Yes, sir. 

Mr. CLARK: Probably the orderly way would be 
to have shown that these papers were produced by 
the Security Savings and Trust Company, but I will 
show that shortly, your Honor. 

‘OQ. I call your attention to a paper under date of 
February 24, 1912, addressed to the Security Savings 
& Trust Company, and purporting to have been sion- 
ed by myself as attorney for Walter Baket Moore, 
and by John H. Stevenson as attorney for Mary E. 
Cronen, and I will ask you whether or not you signed 
that paper? 

Ae J ditheyes sir. 

Q. And state whether or not that paper “was 
signed in your office upon the 24th day of February? 

A. It was. 

QO. And in whose presence? 

A. Inthe presence of Miss Cronen, yourself, Mir. 
Logan and myself. 

QO. State whether or not Miss Cronen was fully 
advised by you and Mr. Logan of the contents of that 
papere 

A. As far as I know, she was. 

Q. She was present during the entire negotia- 
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tions ? 
A. She was at that time. 
Q. And you understood what the paper contain- 


ed? 

A. I did. 

Q. And you were representing her as her attor- 
ney? 

e 6 YS), Sir, 


Mr. CLARK: I will offer in evidence this original 
paper. There is a copy attached to the complaint as 
Exhibit A. 

Mr. NOLAN: We would like if they will intro- 
duce it. We have no objection to the introduction of 
it, as long as it is confined to the purposes of this case 
alone. I would like to have the cont maker thator- 
der, that they be for that purpose alone. 

Mr. CLARK: We only offer it for the purpose of 
this case. 

COURT: Only for evidence in this case. 

Paper Marked “Plaintiff’s Exhibit lee 

ii CLARK: I willhintrodwee all these four pa- 
pers. I will offer them and read them all together, 
as they constitute one series. 

Q. I also call your attention, Mr. Stevenson, to 
what purports to be a stipulation for a dismissal of 
the law action referred to, and purporting to be sign- 
ed by you and by myself representing the plaintiff 
and defendant. 

A. It isssuch a stipulation, and I so signed. 

Q. Signed by you, and by myself? 

A. Yes. 
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©. And when was that signed? 

A. At the same time, the 24th of February, this 
year. 

Q. And in the presence of Miss Cronen? 

A. Same parties. 

Q. Did you understand fully what you were do- 
ing when you signed the stipulation ? 

A. I think so. 

QO. And do you know whether Mr. Logan also was 
fully cognizant of the contents and character of the 
stipulation ? 

A. As far as I am advised, he was. 

Q. And state whether or not the matter of the 
stipulation and its force and effect was discussed in 
the presence of Miss Cronen? 

A. I believe so. 

Mr. CLARK: I offer the stipulation in evidence. 

Marked “Plaintiff's Exhibit 2”. 

‘Q. Icall your attention now to another paper pur- 
porting to be a release signed by Mary E. Cronen, 
witnessed by yourself and myself. 

A. That is such a release, and is signed by your- 
self and myself. 

As witnesses? 

As witnesses. 

And by/Mary If. Cronen? 

Yes, sir. 

Where was that instrument signed ? 

In my office on the 24th of February, 1912, 
State whether or not this instrument was read 


OPFrOrOeroO 


to, or read by Miss Cronen, before she signed ites 
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ma Yes. 

Q. Do you remember any incident in connection 
with the language used in this release, which calls to 
your mind the fact that it was fully discussed at the 
time? 

A. The only thing I recall now is the discussion 
of the breadth and scope of the release, as to whether 
or not it had the effect of discharging Walter Baker 
Moore, and his heirs alone, or whether it also had 
the effect of discharging his family—relations. 

See idwthat was a discussion that arose in the 
presence of Miss Cronen? 

Ee Yes; 

‘Q. And before the release was signed? 

me 6 VSS, 

Q. And it was the subject of discussion, was it not, 
between Mr. Logan and yourself, and Miss Cronen 
and myself? 


ime ltavas: 

Q. With respect to the scope of the release? 
A. Yes, sir. 

Q. After which the release was signed? 

A. That is correct. 


PCI URIK’ We offer in evidence the release. 
Marked “Plaintiff's Exhibit om 
Q. I show you another paper, and ask you wheth- 
er or not that was produced at the time of the settle- 
ment, and made a part of the Papers that were to be 
deposited in escrow? 

A. It was. 


©. Do you remember by whom it was produced? 
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A. By you. 

‘O. Do youremember whether or not we had taken 
two or three weeks to get that in just the form that 
would be satisfactory to Miss Cronen? 

A. Some considerable time, I recall. 

Q. And do you recall the form which you finally 
sent over was the form that was finally adopted and 
signed? 

A. I believe this is substantially, if not exactly, 
the form that [ sent over. 

Mr. CLARK: The paper last referred to by the 
witness is offered in evidence. 

Marked “Plaintiff's Exhibit 4”. 

Q. Inote on this paper, following the signature of 
Walter Baker Moore, is this “I hereby certify that the 
above signature is that of Walter Baker Moore’, dat- 
ed February 24, 1912, and signed by me. Do you re- 
member how, in the course of the negotiations there, 
I came to put that certificate on? 

A. I think there was a request. 

Q. Do you remember who made the request? 

A. JT believe Miss Cronen mentioned it, and I be- 
lieve J asked you to certify it. You certified—verified 
the signature. 

Q. In other words, you were taking—in the course 
of that settlement, you weren't taking chances as to 
whether or not that was Walter Baker Moore’s sig- 
nature? 

A. J th'nk we wanted it verified. 

Q. And you were extremely careful, were you not, 
in all the details of the negotiation? 
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A. We tried to be. 

i. Cl.Ahies Ieawill read these papers to your 
Honor now, so as to get the sequence. 

“Portland, Ore, Feb. 24th, 1912, 
Security Savings and Trust Company, 
Cite 
Gentlemen: 

There is this day deposited with you the following 
papers: 

(1) Stipulation for disinissa] of the case of Mary 
E. Cronen vy. Walter Baker Moore, now pending in 
Bees ietrict Court of the United States for the Dis- 
trict of Oregon. 

(2) Release and discharge of Walter Baker Moore 
of all claims and demands of whatsoever nature, sign- 
ed by Mary E. Cronen. 

(3) Statement signed by Walter Baker Moore, 
certifying, among other things, of the high moral 
character of Miss Cronen. 

Settlement of all matters and things between these 
parties has been agreed upon, and the sum of Three 
Thousand Dollars has been paid. An additional Three 
Thousand Dollars is to be paid within ninety days 
from this date. Upon the payment of such sum to 
you, to be paid to John H. Stevenson, Attorney, or to 
mis order, you are to deliver tou. Clark, Attorney 
for Walter Baker Moore, the stipulation and the re- 
lease above mentioned, and you are to deliver to John 
H. Stevenson, attorney for Miss Cronen, the state- 
ment above mentioned, signed by Walter Baker 
Moore. 
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In the event said sum of Three Thousand Dollars 
is not paid within the ninety days aforesaid, the es- 
crow shail terminate, and the said stipulation and the 
said release shail be delivered to John H. Stevenson, 
and the said statement to A. FE. Clark. 

Yours truly, 
A. E. Clark, 
Atty. for Walter Baker Moore. 
John H. Stevenson, 
Atty. for Mary E. Cronen.” 


Plaintiff's Exhibit 2. 


“In the District Court of the United States for the 
District of Oregon. 
MARY E. CRONEN, 
Plauen 
VS. 


WALTER BAKER MOORE, 
| Defendant. 

It is hereby stipulated and agreed by and between 
the parties to this action, through their respective at- 
torneys, that all matters and things involved in said 
action have been fully settled and adjusted, and rhe 
said action may be, and the same is hereby dismissed 
upon the merits, and judgment may be entered ac- 
cordingly, but without costs or disbursements to 
either party. 

John H. Stevenson, 
Attorney for Plaintiff. 
Dated February 24, 1912. 
Aw ke: Glam; 


Attorney for Defendant.” 
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Plaintiff's Exhibit 3. 


“For and in consideration of the sum Cio Pheu- 
sand Dollars ($6,000), in hand paid, the receipt 
whereof is hereby ackuowledged, the undersigned 
Mary E. Cronen does hereby release, acknowledge 
satisfaction of, and acquit and discharge Walter Bak- 
er Moore, and his heirs, personal representatives and 
assigns of all claims and demands whatsoever, for 
causes of damages or otherwise arising out of, or in 
anyways connected with the cause of action set forth 
in a certain complaint, wherein the undersigned is 
plaintiff, and the said Walter Baker Moore is defen- 
dant, pending in the District Court of the United 
States for the District of Oregon. 


And the undersigned does also release, discharge, 
eo satisfaction of, and acquit the said Wal- 
r Baker Moore, and his heirs and personal repre- 
.... of any and all claims and demands of what- 
soever nature and however arising or accruing, or to 
arise or accrue ye reason of any matter, thing, or 
transaction whatsoever, from the beginning of the 
world until the present time. 
IN WITNESS iE REOR@igneawe hereunto set 
my hand and seal this 24th day of February, 1912, 
Mary E. Cronen. (Seal 
Witnesses: 
eee Clarks 
John H. Stevenson.” 


(©. There isn’t any question about that being 
Mary E. Cronen, is there? 
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A. I think™mer: 

‘O, Didn't she sign in your presence on thats 
A. It is. I witnessed it. 

Q. You witnessed it. 

Mr. CLARK: The next paper is entitled 


In the Circnit Court of the United States for the 
District of Oregon. 
MARY Ex CRONEN, 
Plait 
VS. 


WALTER BAKER MOORE. 
Defendant. 


WHEREAS, there is now pending in the above 
entitled court an action by Mary E. Cronen ag cainst 
the undersigned, to recover damages for brea of a 
marriage contract, and, 

WHEREAS, the measure of damages in said action 
has been determined and adjusted, Therefore, this 
declaration is by me made voluntarily: 

That at one time an engagement of marriage ex- 
‘sted between us, and the same was broken by me 
for reasons wholly personal to myself, and for causes 
in no wise imputing fault or unworthiness to Miss 
Cronen. That Miss Cronen is a woman of high anda 
impeachable moral character, and of my own knowl- 
edge | am prepared to say that any statements or in- 
timations to the contrary,are unfounded and untrue. 

Walter Baker Moore. 
I certify that the above signature is that of Walter 


Baker Moore. 
A. I, Gli 
Dated February 24, 1912.” 
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Q. I willask you if this is the stipulation ? 

Py linc 

©. Plaintiff's Exhibit 2 is the stipulation referred 
to i these instructions to the escrow? 

mA. [CaS 

©. “Release and discharge Walter Baker Moore 
of all claims, and demands oj whatsoever nature, 
signed by Mary E. Cronen.” I will ask you 1f Exhibit 
3 is the release referred to in these instructions? 

me Lteis: 

Q. “Statement signed by Walter Baker Moore, 
certifying among other things of the high moral char- 
acter of Miss Cronen.” I will ask you whether or not 
Exhibit 4 is the statement referred to in the instruc- 
tions? 

Rew itas. 

QO. Now, Mr. Stevenson, after these papers had 
been agreed upon and signed, what was done with 
them that day? 

A. They were left with me unti] the following 
day. 

‘Q. What for? 

A. Until you could make arrangements to deposit 
the money in escrow, to pay over the— 

Q. First three thousand dollars? 

A. (Continuing) First three thousand dollars. 

Q). I didn't have the $3,000 with me at that time. 
Do you remember how I happened to go over to your 
office that day in connection with this matter? 

A. I think I asked you to come over, as I recal] 
now. 
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Q. The amount of the settlement had been a sub- 
ject of considerable negotiation, had it not? 

A. Ves 

QO. Fora long time. Is it not a fact that your of- 
fice insisted on having a minimum of $7500? 

A. Why, I don’t recall the minimum. 

©. You started with something considerably big- 
eer than that, some thirty or forty thousand, but you 
eventually got down to what you declared to be an 
‘rreducible minimum of $7500. Do you recall that? 

A. JT don't recall the irreducible minimum, or we 
would probably have adhered to it. 

QO. Well, L understand; but reduced to a minimum, 
and I got up to $5,000, and there we hung until in 
February, 1912. Do you remember that? 

A. J don't recall, Mr. Clark, the exact time when 
we reached the $6,000 stage, but it was some little 
time before the papers were signed. 

More than two or three weeks? 

Well, it was probably two or three weeks. 
Probably two or three weeks? 

Somewhere along there. 

Then the question arose as to the form of this 


Orore 


retraction of Walter Baker Moore? 

A. ics: 

QO. And I drew that, and you sent it back to me 
with these lead pencil notations, and was finally sign- 
ed in the exact form as corrected by you. 

A. That is not the form that was finally adopted. 

©. That is the form that was finally signed? 

A. ao. 
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©. Isitimrr 
A. No. 
Q. Are those your lead pencil corrections? 

m Winewerate) ges, but this is amet the form that 
was finally signed. For instance, the matter here re- 
ferring to the measure of damages, if I recall, is not 
in the certificate as signed, and the matter referring 
to the above entitled court. 

‘Q. Now, let's read them, and see if the one you 
sent back to me as corrected, isn't the one as finally 
signed: ‘Whereas, as there is now pending in the 
above entitled court, an action by Mary E. Cronen, 
against the undersigned to recover damages for 
breach of a marriage contract, and whereas, the meas- 
ure of damages in said action has been determined and 
adjusted—” 

A. I guess you are right. 

Q. (Continuing) “Therefore, this declaration is 
by me made voluntarily.” As a matter of fact, Mr. 
Stevenson, I took the form you sent, and took it down 
and had it signed. 

A. Iknow, but I had forgotten that was the form. 

Q. You remember a good deal of discussion be- 
tween you and your client, and you and me as to 
hae iorm ? 

A. Yes, a great deal. 

Q. And I finally adopted with great reluctance the 
form you and your client agreed upon? 

A. Iremember, but I had forgotten that was the 
form. I see now it is. 

Q. When these papers were all signed, including 
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this certificate of Mr. Moore, I left thempal with 
wot’ 

A, “Yesyisir- 

QO. Until such time as the $3,000 was paid—the 
first $3,000° 

A. Yes, sir. 

Q. Do you remember why they were left with 
you that day? 

A. Well, I presume they were left with me until 
such time as you could pay the initial $3,000. 

Ore icewbutemy «paper and yours were all left in 
your custody? 

Ay Sis, all. 

Q. Do you remember Miss Cronen saying she 
rather have all the papers remain with her attorney 
until the $3,000 was paid? 

T don't recall that. 
Anyway, they were left there? 
They were left there, that is true. 


OP O> 


A day or two later, do you recall my telephon- 
ing you to meet me at the Security Savings and Trust, 
and I would pay the $3,000? 

A. The next day. 

©. The next day, and to bring the papers with 
you? 

A. Yes, sit. 

©. What papers did you bring with you? 

A. All the papers that are in escrow. 

QO. State whether or not there was at that time 
deposited in escrow with the Security Savings and 


Trust Company the papers introduced in evidence. 
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A. They were deposited. 

Q. You were there at the time? 

A. Yes, sir. 

( (Did I pay you for Miss Cronen the sum of $3,- 
000 on that day? 

Pm Vesmsin. 

Q. And that was taken and received, and account- 
ed for to Miss Cronen? 

A. Yes, sir. 

Q. And that has been kept, has it not, as far as 
you know? 

A. As faras I know anything about. 

Q. As far as you know, no part of it has ever been 
returned, or offered to have been returned? 

fee NOt a5 far ass I know. 

QO. It was paid over to, and accounted for, to Miss 
Cronen ? 

A. It was. 

QO. Now, I will ask you again if, as far as you are 
concerned, you had a full and complete understand- 
ing of the contents and nature of the papers which 
were signed upon the day of the settlement? 

A. I did have. 

Q. And understood exactly what was going on? 

A. Yes, sir. 

Q. And state whether or not during the entire 
discussion of the case, and in the discussion Of all 
these papers, Miss Cronen was present in the room? 

A. She was. 

Q. And state whether or not Mr. Logan, your as- 
sociate, was present a good share of the time, and par- 
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ticipated in the discussion and in the council with re- 
spect to the character of these papers? 

A. I was all the time; Mr. Logan was there the 
ereater part of the time. 

QO. Were you advised that Miss Cronen had served 
upon the Security Savings and Trust Company, about 
April 4th, of this year, a notice stating that she would 
not be longer bound by the escrow agreenienms 

A. I heard it, yes, sir. I heard it, I think, from 
you, and I think Miss Cronen also told me. 

QO. Were you advised of the fact before the no- 
tice was served? 


A. No, I was not. 

Q. Do you know who prepared the notice ? 
Ae “Ido not: 

Q. Your office did not? 

A. It did not. 

o 


Did your office advise that the notice should 
be given? 

No. I did not. I don’t think Mr. Logan did. 
Youssever heand? 

No. 

Was your office advised, or were you, as Miss 


iO PO > 


Cronen's attorney advised, before the expiration of 
the 90 days fixed in the escrow agreement, that the 
additional sum of $3,000 had been paid into the bank? 
A. Yes, I believe you advised me that you had 
paid it, or were ready to pay it. I think you told me 
you had paid it. 
(ae CS 


A. Or were going to pay it. I don’t remember 
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you told me you had paid it. I know you told me 
you were prepared to pay it at some stage, I think 
within 90 days. 

Q. You remember I phoned you, and sent you 
written notice? 

re Yes. 

Q. And that written notice advised I had actually 
paid it in about the 8th of May? 

A. Yes, I recall it now. You did send the notice. 

Q. And requested that the settlement be carried 
out by the delivery of the papers to the respective par- 
ties? 

A. Yes, sir. 

(Q. And why was that not done? I requested you, 
did I not, to authorize the Security Savings and Trust 
Company, in behalf of Miss Cronen, to release or to 
deliver the papers that were coming to us? 


A. Yes, sir, you did. 

Q. And why was not that done? 

A. Miss Cronen objected to it. 

Q. You consulted with her ane 

im Yes. 

Q. (Continuing) Requested her to accede to 
that. 

A. We advised with her as to the expediency of it 


several times. 

Q. At the saine time that these papers were sign- 
ed—this, perhaps, has not a direct bearing upon the 
case, your Honor, except that it is raised in their an- 
swer—there were some papers signed with respect to 
Frank A. Moore at the Same time, and inasmuch als 
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some question, or it is suggested in their answer im 
the suit in equity of a similar nature, brought by 
Frank, and also in this case, that one of the wrongs 
we perpetrated upon Miss Cronen at this time was to 
induce her to sign a release which purports to release 
Walter, or which she understood only released Wal- 
ter, but by adding the words “heirs, representatives 
and assigns,” that we now claim it also releases 
Frank, and everybody else connected with the Moore 
family. They allege that affirmatively, as well as the 
wrongs that Mr. Logan, Mr. Stevenson and myself 
perpetrated. 

©. Were there some other papers signed at that 
time, Mr. Stevenson? 

A. There were, yes, sir. 

‘QO. I show you a paper purporting to be signed by 
you as attorney for Mary E. Cronen and myself, as 
attorney for Walter Baker Moore. 

A. Yes, sir, that is the stipulation. 

QO. Was that signed by your 

A. Signed at the same time by myself and your- 
Selle 

©. And then the next paper attached to it is what 
purports to be a release signed by Mary E. Cronen? 
Yes, sir. 

And was that signed by her at that time? 
Itawasy yes, Sir. 

Where were those papers prepared? 
They were prepared in our office. 


Do you remember where they were dictated? 


PID FIO PO > 


In my room, I believe. 
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And while Miss Cronen was seated by the ta- 


Yes, she was present, 

And you were seated on one side of the table? 
Mes: 

Dictated to the stenographer in your office? 
Nese sir, 


OFO>POR ee 


And dictated after the scope and character of 
the papers had been discussed ? 

A. Yes, sir; veomsit 

Wire CLARK: . Deoffer these papers in evidence. 
Copies of these papers, Mr. Nolan, are attached to 
the answer and complaint. I offer in evidence the 
stipulation referred to, signed by Mr. Stevenson and 
Myself, and the release signed by Mary E. Cronen. 

Stipulation marked ‘Plaintiff's Deiinnt 5)”, 

Release marked ‘Plaintiff's Enter 

Stipulation read as follows: 

“It is hereby stipulated and agreed as follows: 

That a release and acquittance, a duplicate orig- 
inal of which is hereto attached, and signed by Miss 
Mary E. Cronen is deposited in escrow with the Se- 
curity Savings & Trust Company, of Portland, Ore- 
gon. Upon the delivery to the said Security Savings 
ee list Company of a written Statement signed by 
Frank Allan Moore and Margaret Gleason Moore, in 
the following form, for delivery to John H. Steven- 
son or John F. Logan, attorneys for Miss Mary E., 
Cronen, or their order, the said release aforesaid, shall 
Demrcleased from the escrow and delivered to A. E. 
Clark, or his order: said statement to be signed 
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to be in this form: 
“We, the undersigned, have known Miss 
Mary E. Cronen well and intimately for 
many years, and to our own knowledge she 
is a gentlewoman of a high standard of mor- 

al cli@racter.” 

The said instrument is to be dated and witnessed 
when signed. 

There is deposited at this time in escrow a stipula- 
tion, release and a statement signed by Walter Baker 
Moore to be delivered to respective parties in accord- 
ance with instructions to the Security Savings & 
Trust Company, upon the payment of the sum of 
Three Thousand ($3,000.60) Dollars. 

The release herein referred to is to be delivered to 
A. E. Clark, and the written statement aforesaid to 
the aforesaid attorneys for Mary E. Cronen when 
said sum of $3,000 is paid, and upon failure to make 
such payment as provided for in the instructions to 
the escrow agent, the release is to be surrendered to 
said attorneys for Mary E. Cronen, and the statement 
to the said A. E. Clark. 

Dated at Portland, Oregon, this 24th day of Feb- 
riveuey, VON: 

John H. Stevenson 
of Attorneys for Mary E. Cronen. 
nm. E. Clark, 
Attorneys for Walter Baker Moore. 

Mir. CLARK: The Court will observe “tiaiiiaae 

statement which was to be signed by Frank Allan 


Moore and Margaret Gleason Moore was not depos- 
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ited in escrow at that time, but it says “upon the de- 
livery to the said Security Savings and Trust Com- 
pany’, I was to prepare that letter and all the papers 
were to be delivered together. 

This is the release: 

“For and in consideration of the sum of $1.00 and 
other valuable consideration in hand this day paid, 
the receipt whereof is hereby acknowledged, the un- 
dersigned does hereby release, acquit and acknowl- 
edge satisfaction of all claims and demands of whatso- 
ever nature however arising, which she may have 
against Frank Allan Moore, Margaret Gleason Moore 
and Miles C. Moore, or either of them, from the begin- 
ning of the world up to the present time. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and seal on this the 24th day of Febru- 
aie A. D. 1912. 

Mary E. Cronen (SAN) 

Q. Both of these papers, I understand, were pre- 
pared that day, during the course of the discussion in 
your office, and by your stenographer? 


A. Yes, sir. 
Q. And signed at the same time? 


me Yesmsir. 

Q. Now, do you remember how the discussion of 
getting the so-called retraction from Frank Moore 
and his wife came up? 

A. I think it was brought up by Miss Cronen. 

Q. That day? 

Eee es: 

©). We had never discussed that between us he- 
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fore, had we? 

A. Yes, it had been discussed. 

Q. I mean with me. 

A. Lthink I had mentioned it to you. 

Q. Well, did you ever—you remember the forms 
that you had submitted from time to time. 

A. J don't think that—the forms which I had al- 
ways submitted at Miss Cronen’s instance, was a form 
in which it was stated that the engagement between 
Miss Cronen and Walter Baker Moore had been brok- 
en off by reasons personal to himself and his family, 
and the phrase ‘“‘my family” was objected to, as 1 un- 
derstand, by Miss Cronen. That was the reason that 
that did not go into this, but Miss Cronen was always 
very insistent that there should be some certificate 
from the family. How clearly you understood that, 
I am not prepared to say. 

©. But I mean the form you had prepared and 
submitted to me from time to time related solely to 
Walter Baker Moore? 

A. Except the words “my family”. 

©. I mean the certificate to be signed by Walter 
axere Foote. 

A. Yes, I had submitted to you, I think, no cer- 
tificate applying to heirs or family. 

Q. And the certificate I produced that day, when 
you invited me over toa settlement, was a certificate 
you had prepared in regard to Walter Baker Moore. 

Pe Viat 1S *correct. 

QO. And when we got there, Miss Cronen suggest- 
ed a certificate from some other members of the fam- 
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ily. Do you recall T said, “Very well, if you want that, 
you will have to sign a release of those people’? 

a | YS. 

‘Q. And it was upon that understanding that this 
stipulation was drawn up, and she signed the release 
which was to go in escrow with the bank, and I was 
to procure from Frank Moore and his wife a certifi- 
cate in the form which is set forth in this stipulation ? 

Ee | hetusicorcrect. 

Q. Now, do you recall who got up the wording of 
the form in that certificate ? 

i vo, I don t accurately. 

(). It was gotten up that day, was it? 

A. It was gotten up among us, I presume. I think 
you dictated the form, Mr. Clark, to the stenographer. 

Q. Now, just to refresh your memory: Don’t you 
remember that somebody suggested the use of the 
words “gentle woman of a high standard of moral 
character”? 

A. Miss Cronen wanted that. 

Q. Miss Cronen wanted that phraseology ? 

A. She wanted the use of the word “gentlewo- 
man”, 

Q. And it was put in at her request ? 

A. It was. It was put in, undoubtedly, at her re- 
quest. 

Q. And do you remember that Mr. Logan, with 
his usual desire for accuracy, went and looked that up 
to see what it meant, or at least got a book and told 
us exactly the meaning of that word “gentlewoman’’? 

A. I don't recall. 


66 Mary E. Cronen vs. 


‘QO. And the meaning of the phrase met with the 


approval of the assembly, and we put it in? 

A. Yes, were all satisfied. 

Q. Anyway, the particular wording of this cer- 
tificate was approved by Miss Cronen? 

A. It was approved. 
And a part of it was selected by her? 


That is true. 


Oo > O 


And when that was all done, the papers were 
signed, or you signed. Did you understand, Mr. 
Stevenson, what you were doing, and the contents of 
this paper when you signed it? 

A. I did. 

Q. And was it signed in the presence of Miss Cro- 
mien 

A. It was. 

Q. Was she advised of its contents? 

A. She was. 

QO. And did you know what this release was be- 
fore it was signed? 

A. | did. 

‘QO. Was it not dictated to your stenographer in 
the presence and hearing of Miss Cronen? 

A. It was. | 

Q. And did she know—do you know whether she 
knew the character of it? 

ee Oh, I think shed, 

Q. Tow old a woman—is Miss Cronen a mature 
woman ¢ 

A. “Sees: 


Valter Baker Moore 67 


Q. What has been her business or profession in 


A. Professional nurse. 

Q. For how many years, do you know? 

= I do not. 

Q. And she is a keen, bright, shrewd woman, is 
she not? 

A. She is. She is a bright woman. 

Q. From your professional relations in this case, 
are you prepared to say she usually understands ex- 
actly what she is about? 

1 think so! 

Q. Now, was this stipulation and this release de- 
posited in escrow at the same time as the other pa- 
pers? 

Bel tawas: 

Cross Examination. 


Questions by Mr. NOLAN: 


Mr. Stevenson, what time of day was it that Miss 
Cronen came to your office on the 24th of February? 

A. The first time that day? 

Q. Yes. 

A. I don’t—if the first time she caine that day 
was when this case was adjusted, it was some time in 
the afternoon ; whether she was there earlier that day, 
I do not know; don’t recall. She may have been there 
in the morning, I don’t know; don’t remember now. 

Q. Is that the time that she met with you and 
Mr. Logan and Mr. Clark to prepare these papers? 

A. Pardon? 
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Q. Is that the time she met with you to prepare 
these papers? 

A. VYesweir. 

Q. All these transactions took place at that time, 
at that one meeting? 

A. As far as the preparing was concerned, yes. 

Q. As far as the drawing of the papers, and the 
execution of them, it was all done at one sitting? 

A, Yes, Bir. 

‘Q. And how long did that take? 

A. Why, I should say an hour and a half, prob- 
ably. 

Q. Now, which of these particular exhibits were 
prepared at that time? 

A. Well, all of the papers relating to Frank Allen 
and Margaret Gleason Moore were prepared at that 
time. 

Q. That is the stipulation in regard to the Frank 


NI oore— 
A. “es. 
Q. (Continuing) Vindication, and the release 


from Mary E. Cronen. Is that mentioned in there? 
A. You mean the last that I have reference to? 
OD). aes 
A. Yes, they were prepared at that time. 
©. And also one from Miles C. Moore? 
A. No, there were none from Miles C. Moore. 
©. That wasn't prepared at that time. There was 
none prepared for him to sign at that time? 
A. “No there was not, no, sir. 


‘(). Where was this—was this stipulation that you 
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entered into for the Walter Baker Moore case pre- 
pared at that time? 

A. No; that was brought to the office by Mr. 
Clark. 

©. Was prepared by Mr. Clark? 

A. Prepared by Mr. Clark and brought to the of- 


Q. When was that prepared? 
A. I don't know. I presume Mr. Clark— 
Q. Was it before or after this meeting in the of- 


A. It was before. 

Q. It was before? 

A. Yes, sir. 

Q. Now, that is the stipulation which you entered 
into for the dismissal of the case? 

A. Yes. 

Q. Mr. Clark brought it with him that day, did 
ite? 

A. Yes, sir; that is my best recollection. 

‘Q. When was this escrow agreement to the bank 
prepared? 

A. He brought that with him also. 

Q. That was brought with him, and what other 
papers did he bring with him? 

A. He brought with him the release of Miss Cro- 
nen, release of Walter Baker Moore. 
And the escrow agreement ? 
And the escrow agreement. 
Are those the only two papers he brought? 


PIO PO 


Well, he brought the escrow agreement, the 
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reléase— 

Q. And the stipulation ? 

A. (Continuing) And the stipulation. 

Q. Mr. Clark had those prepared when he came 
over that dav? 

A. Yes) "sir. 

Q. Then the only papers prepared in your office 
at that time were the releases to be signed by Frank 
Allan Moore and his wife? 

A. Yes, the stipulation. 

Q. And the agreement, or release signed by Mary 
I. Cronen—where was that prepared? 

A. You mean of Frank Allan and Margaret Glea- 
son Moore? 

Q. No. The release which Miss Cronen executed. 
Where was that prepared? 

To Frank Allan Moore and his wife? 

No. 

You mean the release of Walter Baker Moore? 
nes: 

That was prepared by Mr. Clark. 

That was prepared by Mr. Clark? 

And brought to the office, yes, sir. 

When was the form of that agreed upon? 


PIO FO FIO PO Y 


Well, the form was finally agreed upon at the 
meeting that day, in Mr. Logan and my office. 

Q. But prior to that time—well, who prepared 
that release? Did you prepare it? 

A. No, Mr. Clark, I assume did. He brought it 
with him. 

Q. In your talk to that time, it was to be an affi- 
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davit, was it not? 
A. Beg pardon? 
& Jifowr taitketo that time, it waste bean affi- 
davit, was it not? 
Or release. 
Yes; in the form of an affidavit? 
No. 
What was the reason of putting that endorse- 


OPO, 


ment on the bottom of it? 

A. Are you talking—I am talking about the re- 
lease, and you are talking about the certificate of 
good character, I think. 

@ Let’s get back to the release. Iam talking 
now about the release of Walter Baker Moore, the 
one he executed. 

A. That was not a release, but a certificate of 
good character. That is what you have reference to? 

QO. Yes. 

A. I misunderstood what you referred to. 

Q. It was agreed to be in the form of an affidavit, 
wasn't it, before this ? 

A. Well, I never understood it was toOsbietan affi- 
davit. We always referred to it in our negotiations 
as a declaration; declaration of Miss Cronen’s good 
character. That is the way I styled it in speaking of 
it to Mr. Clark, a declaration of good character. 

Q. How long had you been negotiating for the 
execution of that? 

A. Oh, some considerable time. | wouldn't un- 
dertake to say. Three or four weeks, probably long- 
er than that. 


We Mary E. Cronen vs. 


Q. Had you submitted forms to Mr. Clark for Mr. 
Moore to execute? 

AO» Yesweine 
QO. And Mr. Clark had submitted forms to you? 
A. Yes, submitted some to me. 

O. When did you first see the one that was final- 
ly executed? 

A. The first time I—I think the first time I saw 
‘+t was when Mr. Clark brought it to the office. i 
don't recall I ever saw it before. 

Q. Miss Cronen had never seen it? 

A. She had never seen it until that day, to my 
knowledge. 

Q. And that endorsement was put on because of 
the objections she made to the form of it, was it not? 

A. Well, if I recall now, I think Miss Cronen 
wanted some verification of the signature; some evi- 
dence, some additional proof that that was ir 
Moore's signature. Mr. Clark said he was familiar 
with it, and he would certify to it being his signature, 
and did so. 

QO. Well, were all these papers prepared, that 1s, 
all the papers prepared and gone over before they 
were any of them executed, or were they prepared one 
at a time, piece-meal? 

A. Well, I think they were all prepared, or all dic- 
tated, and the stenographer wrote them out, and 
brought them in, and we examined them and signed 
them, is my recollection. 

(). And what part did Miss Cronen take in that 


proceeding ¢ 
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A. She consulted and advised with us. 

Q. Did you read the papers aloud to her, or did 
she read them herself? 

A. Well, I think—I believe I read the release 
aloud, if my memory serves me correctly. 

Q. Which release? 

A. The release she executed to Walter Moore. [ 
know we discussed that, and I think Miss Cronen 
examined some of the papers. 

Q. How about the one to Frank Moore? 

A. Well, I don't remember now. I think, though, 
if I remember, Mr. Clark dictated to the stenographer 
in the room at the time. Whether she ever examined 
after that, or whether it was read again to her or not, 
I do not know. 

> What did Miss. Cronen do immediately after 
she executed these papers? 

A. You mean that day? 

Q. Yes. Did you all separate then? 

me 1 thinkeso.. Iebelieverso, 

Q. Now, what particular papers were left in your 
care at that time? 

A. All the papers. 

QO. All of them? 

A. I think all of them; that is all the originals, 
Those intended for the escrow, I know were left with, 
me. I think probably Mr. Clark took with him some 
copies. I am not clear whether he did or not. Maybe 
[ supplied them the next day. 

(. “Youtdon’ teremember distinctly just what pa- 
pers were left with you at that time? 
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A. My best recollection is, they were all left with 
me. It may be Mr. Clark took with him copies like 
copies of the stipulation, and copies of the escrow 
agreement. He may have taken those with him. 

Q. Did he leave the release, or the certificate ex- 
ecuted by Walter Baker Moore in your possession at 
chacetinnre? 

A. Yes, sir. 

Q. And also the statement executed by Miss Cro- 
nen? 

A. Yes, they were left with me. All of the ortg- 
inals that went into the escrow were left with me. 

O. When was it you finally agreed to accept $6,- 
000 in place of the $7500? 

A. Well, that was some time before these papers 
were signed. I wouldn't undertake to say. The ne- 
gotiations extended over quite a long period, several 
months from the time Mr. Clark came into the case, 
and I wouldn’t be sure when we finally agreed upon 
that sum. It was some time, though. 

Q. This was on the 24th day of February, in the 
afternoon, that you all met in your office, as I under- 
stand? 

A. Yes, thats cormcer 

QO. How long did you keep these papers that were 
left with vou? 

A. Until the next morning. 

©. What tine? 

A. The next day at noon; [ think at noon. I be- 
lieve it was noon, or anyhow not the forenoon. Mr. 


Clark phoned me that he had the money, and for me 
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to meet him at the bank. I went to the bank and 
met him. 

Q. And then you went over to the bank and de- 
posited with Mr. Clark? 

A. No, deposited with Major Jubitz of the Secur- 
ity Savings and Trust Company. 

Q. How, does it come, Mr. Stevenson, that noth- 
ing was mentioned in that escrow agreement in re- 
gard to the release which she executed in favor of 
Frank Moore? 

A. What agreement do you mean? 

Q. The release which she executed in favor of 
Frank Moore? How does it come that was not men- 
tioned in your escrow contract? 

A. Well, you see, we made practically two es- 
crows. One embraced all the papers having applica- 
tion to the Walter Baker Moore case under one es- 
crow direction or stipulation, and then the papers re- 
ferring to Frank Allan Moore and Margaret Gleason 
Moore are mentioned in the stipulation respecting 
those two parties, and they were all put in together, 
but in the stipulation as to Walter Baker Moore, there 
is no mention of the other Moores at all. But they are 
mentioned—the other Moores are mentioned in the 
stipulation. There were two stipulations, 

Pi SC eA Re Nous nest two instructions to es- 
crow? 

A. Yes, 

Q. Did you have two escrow agreements with the 
bank, as I understand you? 

A. Yes, that is correct. 
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Q. There was only one produced here? 

A. No. 

COURT: There have been two produced. 

Mr. CLARK: The one I handed you over there is 
the second one. 

A. The one you examined last, Mr. Nolan, is the 
second escrow agreement. 

Mr. CLARK: Here is the second one. 

Mr. NOLAN: But to the bank. 

Mr. CLARK: That was deposited with the bank, 
with instructions to escrow. 

Mr. NOLAN: The escrow agreement, and the only 
one I see, is addressed to the Security Savings and 
Trust Company, and it states “There is this day de- 
posited with you the following papers: (1) Stipula- 
tion for dismissal of the case of Mary E. Cronen, vs. 
Walter Baker Moore, now pending in the United 
States Court for the District of Oregon; (2) Release 
and discharge of Walter Baker Moore of all claims 
and demands of whatsoever nature signed by Mary 
E. Cronen:; (3) Statement signed by Walter Baker 
Moore, certifying, among other things of the high 
moral character of Miss Cronen.” 

Mr. CLARK: If you will read the paper just un- 
derneath that, you will see the other stipulation. 

Mr. NOLAN: Yes, but this one is addressed to 
the bank. Was this addressed to the bank also? 

Mr. CLARK: It was delivered to Mr. Jubitz, with 
instructions. 

A. It went in, Mr. Nolan, with the other papers. 

Q. It is not mentioned anywhere in the instruc- 
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lions to the bank? 

A. No, it was not mentioned in the general letter 
of instructions on the Walter Baker Moore case. It 
isnot mentioned. That was agreed upon afterwards. 
That is, the form of it was agreed to later. 

On low, something was said at the time of this 
meeting in regard to a statement to be signed by 
Miles C. Moore, wasn’t there? 

A. Yes, that subject came up. 

oO Was something prepared in connection with 
that? 

No, nothing prepared. Miss Cronen, as I re- 
call it, wanted a statement of a like nature from Miles 
C. Moore, and Mr. Clark said that Miles C. Moore was 
about to leave for China, and that he couldn't get into 
communication with him; couldn’t get him to sign, 
And Miss Cronen waived the stipulation at that time 
as to Miles C. Moore. 

Q. When was that to be exectted ? 

A. Which? You mean the statements of the oth- 
er Moores? 

Q. By Miles C. Moore. 

A. Well, it was not to be executed at all by Miles 
C. Moore; only as to the other two Moores, Frank 
Allan and Margaret Gleason Moore. 

Q. Now, at the time you separated, Mr. Clark 
took with him the blank Statements which ‘vere to 
be executed by Frank Allan Moore and Margaret 
Gleason Moore, did he not? 

A. No, they were not—those statements were not 
prepared in the office, but the form is prepared in the 
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agreement which you just had. 

. He prepared these some other time? 

A. J presume he prepared these latengyees 

Q. Now, when were those to be delivered? 

A. Well, there seems to be a difference of opin- 
‘on about that. Miss Cronen evidently had the opin- 
ion they were to be delivered at once. 

‘Q. What was said about it? 

A. Well, the only conversation I can recall now 
was this: I think Miss Cronen asked Mr. Clark how 
soon he could have back here the statements by Frank 
Allan and Margaret Gleason Moore, and | dem’ tapare- 
tend to remember the dialogue, but what I gained 
from it was merely a matter of sending up there for 
the statements. 

@. Upewliere’ 

A. Up to Walla Walla. And that they would 
come right back. That 1s, the understanding I gained 
from it was, there would be no difficulty involved, or 
no delay, in getting these statements here, getting 
them signed, but whether there was any exact agree 
ment between us as to just when they would be de- 
livered here, my memory isn’t clear. 

QO. Then Miss Cronen had no knowledge as to 
what was to bestutheseismationenitis saci understand? 

A. Oh, yes, they were agreed upon in the stipula- 
t10Nl. 

COURT: Lunderstand the statement is set out in 
this stipulation—the form of it. 

©. And you are quite sure Miss Cronen went over 


very carefully the two releases which she signed? 
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A. Well, I don't know. You mean the two re- 
leases? 

. Wes. 

A. Yes. The release to Walter Baker Moore she 
read over, or I read to her, I don't recall which. The 
other release was dictated in her presence. 

Q. What construction was placed upon that re- 
lease to Walter Baker Moore, as to whom it should 
release ? 

A. I recall Miss Cronen was fearful that the scope 
was too large, that it would probably release the other 
members of the family. 

Q. What did Mr. Clark say as to that? 

eit. Clark took the same view we did. It would 
merely release Mr. Moore and his immediate descend- 
ants, his heirs and representatives in the descending 
line. 

Pee LARK: We don't claim anything else now. 

'Q. Miss Cronen made some serious objection to 
the execution of it, did she not, on account of the 
form of it, outside of what you have spoken of? 

A. I don't recall it now, Mr. Nolan. That objec- 
tion—any objection as to form. The objection went 
more as to sitbstance. 

Xs to the wording of the release. She made 
serious objection or made serious objection that it 
didn’t specify anything about a vindication? 

A. She may have objected to that. I don’t recall 
at this moment. Possibly she did. TI believe if any 
objection was there, it was met by the statement that 
the vindication stood by itself, and was a separate 
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statement, but I cannot recall anything on that. 
Q. Did she imstruct you to go down and deposit 
this in escrow, Mr. Stevenson ? 
You mean by specific instructions ? 
Yes. 
No. 
You just presumed it was all right? 
That is it. 


iO >i = 


Redirect Examination. 


Q. When these papers were signed, Mr. Steven- 
son, in your office, they were signed upon the distinct 
understanding that they were to go in escrow? 

A. 1so understood it, yes, sir. That was my un- 
derstanding. 

Q. Wasn't that discussed? 

A. « Wes. 

Q. We agreed upon the escrow, didn’t we? 
A. It was generally understood that they were to 
go in escrow in the bank. : 

Q. And we canvassed whether we would put them 
in the Security Savings and Trust Company, or some- 
where else. Do you remember the Portland Trust 
Company was mentioned? 

A. I don't recall that. J remember it was finally 
agreed upon, the Security Savings and Trust Com- 
pany. I don't remember. 

Q. Do you remember when the papers were left 
with you, I said to Miss Cronen and yourself that I 
was perfectly willing to leave them all with you gen- 
tlemen ? 
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@. «¥es. 

Q. Until I got the money ? 

A. Yes. 

Q. At which time they were to go in the bank? 
Ae Yespsir, 

@. Miss Cronen»was there when that statement 


was made? 

A. I believe she was. 

Q. Now, you Say you never saw the certificate of 
good moral character signed by Walter Baker Moore, 
until it was produced at the time the settlement was 
agreed upon? You mean that particular statement ? 

A. Yes, in the form— 

QO. The fact is, it was, except written on different 
paper, exactly the form which you had OK-d, and 
which we had read over? 

A. What I had reference to was the statement as 
signed. 

Q. As signed? 

A. Yes, sir. 

©. But the substance and language and form you 
had previously approved? 

A. Yes, sir, I had. 

Q. After consultation with and receiving the con- 
sent of your client to do so? 

A. Yes, sir. 

Q. There was to be no release, or I mean no vin- 
dication or declaration signed by Governor Moore— 
Miles C. Moore? That was discussed at the time, 
and waived? 


A. It was waived, yes. 
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Q. And do you remember Miss Cronen saying at 
the time, “Well, I haven't anything against the Gov- 
ernor anyway. I don’t care anything about it”? 

A. Said something to that effect. 

‘Q. With respect to the statement to be signed by 
Frank Allan Moore and his wife, you were subse- 
quently advised that such a statement had been sign- 
ed, and was ready for delivery? 

Al” Fes, yes: 

Q. And that was after Miss Cronen had notified 
the bank that she wouldn't be bound by the escrow 
any longer? 

A. My recollection is, it was subsequent to that 
time. 

Q. Didn't want anything more to do with the 
matter, and you have understood ever since that we 
had the statement ready to make delivery of? 

A. I believe you told me. 

Q. And I have here today, and have had it since 
the 18th or 19th day of May, 1912, signed and wit- 


nessed, and everything just as called for. 


Recross Examination. 


©. With the permission of the Court—there was 
something said at that meeting, some understanding, 
was there not, to the effect that this statement signed 
by Walter Baker Moore, and those to be signed by 
Frank Allan Moore and Margaret Gleason Moore, 
were to be placed of record in Multnomah County, 
was titéire not: 


A. No, I think there was no understanding as to 
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that at that meeting. 

Q. You never heard that discussed? 

A. Yes, I have discussed that myself, with Miss 
Cronen, but nothing was said about it at that time; 
didn’t in any way form a part of that agreement. 

Q. Are you quite positive, Mr. Stevenson, about 
that. 

A. I am reasonably positive; IT have no recollec- 
tion of it. The matter was entirely optional with 
Miss Cronen as to whether she wanted to make it of 
record, or not, and a matter the other side couldn’t 
regulate or control, anyhow, and as far as I was con- 
cerned, there would have been no oceasion to bring 
it up. It would have been our own arrangement af- 
terwards. 


Redirect Examination. 


‘Q. Just one more question I forgot, with the per- 
mission of your Honor. You said a few moments 
ago that you didn’t recall whether there was any talk 
Or agreement with respect to the time when the state- 
ment from Frank and his wife was to be back; that is, 
to be back in Portland; the agreement was just as put 
down in writing, was it not? That that statement 
of Frank's, when it came here, was to go into the 
bank, or was to be delivered to you when the Walter 
Baker Moore matter was also closed up? 

A. Iam not prepared to Say that was the exact 
understanding. There was a sort of feeling among us 
that the whole matter would be adjusted a great deal 
sooner than it was, and I am not prepared to say that 
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it was understood positively among us that this was— 
that the Frank Allan Moore feature of it was to await 
the consummation of the other settlement. My un- 
derstanding was, in a general way, that any time the 
statement of Frank Allan Moore and Margaret Glea- 
son Moore came here, they might be exchanged for 
this other, but I don’t know there was any positive 
agreement on the last. 

Q. Did you read what you signed here, and what 
was dictated in your presence-before you signed it? 

A. I probably did. 

Q. Doesn’t that provide all to be delivered at the 
sametime? 

A. Let me see. It was a long time ago. 

Q. Just refresh your memory. Isn't thistayiieete 
That Miss Cronen was extremely insistent that under 
no circumstances was the release of Frank Moore 
and his wife and Governor Moore to be delivered to 
me until she got the additional $3,000.00? 

A. Well, I suppose that was evidently. She want- 
ed to hold them until the whole thing was settled; in 
other words, she didn't want to release anybody— 

QO. Exactly; anybody, until she had got the addi- 
tional $3,000? 

A. The general idea I had, they were trying to 
wind up all these cases together. 

Q. Yes; and the time to wind it up was left fixed 
at 90 days? 

A. As to the Walter Baker Moore. [ am not so 
clear as to the others. No, there was some talk at the 


time as to how soon we could get these statements 


Walter Baker Moore 8h 


back. That is the only thing that leads me to think 
there might be a sort of feeling that this phase of it 
could be concluded sooner. But I wouldn't say any 
positive meetings of minds upon that point. 

Q. After reading the agreement, what do you 
Say? 

A. My view is unchanged. 

‘Q. Unchanged? 

A. Yes. It don't say in positive statement these 
papers to be delivered at the same time. 

Q. Perhaps I mis-read it. 

A. Maybe I did; it is possible I did. 

Q. You will notice here that this statement when 
returned was to be delivered to the Security Savings 
and Trust Company? 

Zope Yes. 

Q. If that was to be delivered, and the matter 
closed up as soon as the statement arrived, why did it 
go into escrow in connection with the other papers 
when it came here? Do you remember that? 

A. Well, I want to make myself clear on that 
point. As far as my views went, if they are permis- 
sible here, I don’t know that there was anything said 
between us at the time. But your side of the case 
would hold this statement until the expiration of the 
90 days. 

Q. That was distinctly understood. 

A. I won’t say distinctly understood. | say my 
mind is not clear upon that point. 

©. It Says here: “The release herein referred to 
is to be delivered to A. E. Clark, and the written 
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statement aforesaid, to the aforesaid attorneys for 
Mary FE. Cronen when said sum of $3,000 is paid, and 
upon failure to make such payment”, the $3,000, the 
release of Frank Moore and his wife and Miles Moore, 
according to this, was to go back to you for Miss Cro_ 
11en 2 

A. Yes 

©. In other words, don't you remember that the 
talk there that day was, upon the part of yourself 
and Miss Cronen, that you didn't propose to deliver 
to me any release of any of the Moores until you got 
the second $3,000, and it was put in that stipulation in 
that form? Do you remember that? 

A. Yes, that was the general view of it. 

Witness excused. 

JOHN F. LOGAN, a witness called on behalf of 
the plaintiff, being first duly sworn, testified as fol- 
lows: 

Direct Examination. 
Questions by Mr. CLARK: 

Mr. Logan, you are engaged in the practice of law 
in this city? 

A. Slama: 

QO. Have been for the last some years? 

A. 20 years. 

©. 20years. And you have been for three or four 
years associated in the practice of law with Mr. John 
H. Stevenson, who just left the stand? 

A. Ihave been. 

©. You, I believe, and Mr. Stevenson, were at- 
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torneys of record for Mary E. Cronen in the breach 
of promise case she brought against Walter Baker 
Moore? 

A. We were. 

Q. And so continued up to—you are yet, are you 
not, as far as the records show? 

A. We are. 

Q. Did you receive any notice of dismissal or 
withdrawal of your authority to represent her, until 
after February, 1912? 

ae 6M. 

Qe Thertirstnoticerof that character was in July 
of this year, was it not? 

A. I think during the month of July. 

OP July 15th, according to the records of the 
court? Now, I, you understand, was, at the time at- 
torney of record for the defendant in that latter case? 

A aes: 

Q. The negotiations for settlement of this case, 
this later case, covered about what period, Mr. Lo- 
gan? 

A. Oh, they covered a period from about one hour 
after the summons was served on the defendant; I got 
a telephone communication from Senator Brownell, 
I believe, within an hour after the papers were served. 

Q. That is before my retention? 

A. The next day I received a visit from Mr. Ed- 
gar Piper, editor of the Oregonian, a friend of Gov- 
ernor Moore, looking to a settlement. 

Q. And negotiations continued in progress from 
then until settlement was effected? 
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A. They continued right down with no definite 
results untie— 

©. We had—upon the one hand with respect to 
the amount to be paid, we had offered you amounts 
ranging from $2500 to $3500 for many months? 

A. ‘8@s. 

Q. And you gentlemen were claiming a right to 
recover a considerably larger sum; | don't remem- 
ber how much, but I think at first blush you thought 
the damages were large? 

A. We did. 

Q. And finally, in the course of the negotiations, 
you reached what I think you called your irreducible 
minimum ? 

A. Yes, Isaid the irreducible minimum was $7500, 
if T remember rightly. And you said that your wnin- 
creasable maximum was something like $3500. 

‘Q. Yes, and there seemed to be a hiatus there that 
could not be bridged. 

A. We both threw aside the contradiction in 
terms, and came to an agreement. 

Q. But asa matter of fact, it took us a great many 
months to get together on the amount? 

A. We negotiated—I remember 1 returned from 

San Francisco some time during the month of Feb- 
ruary, about the 13th or 14th of February. We came 
oor an agreenrent just about that time. 

Q. That was the first time we had come to an 
agreement, really, upon the amount? 

A. JT had been away from Portland during the 


first half of February, and we came to an agreement 
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about the 15th of February. I will say right here 
that Miss Cronen never haggled about the money any 
of the time. The amount of money didn't concern her 
at all. She always maintained that that was second- 
ary. 

Q. Why was this irreducible minimum? 

A. That was the interest the attorneys had in the 
case; all through this matter where the matter of 
$5,000 was to be paid over, and all that, that was the 
extraordinary interest that the contingent fee had 
to do with the case. Miss Cronen never at any time 
considered the money as the important factor. 

Q. Do you remember when the settlement was 
finally agreed upon? 

A. The settlement was finally agreed upon—we 
were backing and filling quite a deal. I remember we 
came practically to a settlement in your office one 
time, when Mr. Lee was present. 

Q. Iam speaking now of the 24th of February, 
nor. 

A. Well, about a week before that, we came to an 
agreement. The trouble then was upon the form of 
the paper that Mr. Walter Moore was to sign. I be- 
lieve Walter Moore was in San Francisco, and it had 
to be forwarded to him at the time, and you were in 
telegraphic communication with him. The contro- 
versy about this business of the property arose when 
the form was submitted, verbally, I think to vou and 
to Mr. Lee, in your office, when Miss Cronen, through 
me, insisted that the certificate that was to be signed 
with reference to her character, and that was— 


Was 
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all her actions were made with an eye single to that, 
that it would be from him and his family, and Mr. 
Lee refused to allow the certificate to come from— 

Q. Do you remember about when you came back 
from Frisco? 

A. Why, I got back about two days after you did, 
Judge, about the 15th of February. 

©. thot Febuary? 

A. [remember that Judge Bean and I were talk- 
ing about coming together from San Francisco, and I 
think I came two days later than he did. I went to 
visit my mother in Oakland. 

QO. Aren't you in error about discussing that in 
my office? 

A. J remember that distinctly. 

Q. Because my correspondence shows that the 
form which was actually signed as prepared by Mr. 
Stevenson, was mailed to me from San Francisco on 
the 16th day of February. 

A. Well, I probably got back a little earlier then. 

Q. And it had been—now, just refresh your mem- 
ory. 

A. I know there was a delay while ] went down 
there, and we never finally came to a conelusion until 
after T got back. I remember distinctly. We were 
offering and counter-offering for months beforehand. 
The thing that brought it#—the records of that court 
will show—the thing that brought it to an issue was 
the fact that he case was coming to trial right here in 
this courtroom some time in February. 

©. What time did you leave for Frisco? 
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A. [think I left about the very first of February, 
or the last day of January. 

Q. Then, isn't it true that before you left for Fris- 
co at all, the form had been agreed upon? 

A. I think the settlement had been agreed upon. 

Q. And the form? 

A. That I don't remember. 

‘Q. Just refresh your memory. I see from my 
correspondence that the form that was finally agreed 
upon was received—was transmitten to Frisco under 
date of February 5th. 

A. The matter of forms in these things was left to 
Mr. Stevenson. I know there was no definite agree- 
ment at settlement until after I got back. 

QO. And that the delay then came because Mr. 
Moore sent back a different form, which, when re- 
turned here, wasn't satisfactory, and we finally got 
him to sign the form which had been approved prior 
to the Sth of February. 

A. Yes, the delay was on account of the form, you 
know. There was never any trouble about the mon- 
ey. Miss Cronen never complained. It was always 
we lawyers that were making trouble about the mon- 
ey. 

Q. Well, I didn't gather that from what you law- 
yers used to tell me, but of course you didn’t care to 
disclose your motives at that time. Well, we got 
down to the 24th, anyway. How did J happen to 
poeie over to your office that day? 

™ I don't know: to get that case settled before 
the trial. That is what brought you over, 
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QO. How did I know that you and your client were 
there waiting for a settlement? 

A. Thaven't a bit of doubt Mr. Stevenson sent for 
you. 

Qe Yowusent der nie? 

A. Mr. Stevenson. Mr. Stevenson was carrying 
on my work. 

Q. Now, were you there during the course of the 
negotiation ? 
A. I was. 
©. Did you look over the papers? 
A.  ldied. 
Q. Did you familiarize yourself with the scope 
and character Of tivem: 


AL did) 
‘Q. Did you understand them? 
AtomeNes: 


Q. In whose room did the negotiations which fin- 
ally culminated in the signing of these papers oceur? 

A. Mr. Stevenson’s. 

Q. Who were present? 

A. Mr. Stevenson, Miss Cronen, yourself and my- 
self, and part of the time the stenographer. 

Q. And how far did Miss Cronen sit from where 
Mr. Stevenson sat? 

A. Oh, they all sat around the table. 

Q. They all sat around'the table within a few feet 
of each other? 

A. Yes, sir. 

‘). The room—we all sat in one end of the room, 


did we not? 


Walter Baker Moore 93 


A. Yes; either one of us could touch each other 
at any time from where we sat. 

Q. I was the only one being touched that day. 

A. 1 don't know about that. S 

Q). However that may be— 

A. Iwill say I don’t think that the young lady 
got one cent more than she was entitled to. 

Q. I don't say she did, but she got all she was en- 
titled to, as you thought? 

A. No, I don’t think that. 

Q. We were all there within easy hearing dis- 
tance of one another? 

x. Mesynyes: 

Q. Now, you remember that there was some dis- 
cussion with respect to the scope of the release of 
Walter Baker Moore? 


Ouitevasdeal. Miss Cronéivac very suspic- 


You took part in the discussion? 

I did. 

Miss Cronen was very suspicious? 
Very suspicious indeed. 


OP O>Os > 


She was exceedingly anxious to know every- 
thing that was going on? 

A. She was. 

Q. And exceedingly anxious she should under- 
stand everything? 

A. She was. 

Q. And she insisted on going into everything 
carefully? 

A. She did. 
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Q. And understanding all the terms of everything 
that was put in any of the papers? 

A. She did, very intelligently. 

Q. She is an intelligent woman, isn’t she? 

A. Thave seldom met in all my experience a more 
bright, intelligent woman than Miss Crotvem Wome 
don't know of any; with all the brilliancy of her an- 
cestry. 

Q. From your experience in dealing with women 
clients, conducting business in professional transac 
tions, you are of the opinion, are you not, that Miss 
Cronen understood exactly what was going on that 
day, as fully as possible for any person to understand? 

A. Except one particular later on. 

'‘Q. I mean with respect to what was in the paper. 

A. With respect to the settlement with Walter 
Moore, it was absolute. 

©. Absolute. 

A. After we had explained the question about 
heirs and assigns. 

QO. She herself brought up, when that release was 
read, the question whether that released anybody but 
Walter Baker Moore? 

A. That was brought up; T infer was brought up 
iby ler: 

Q. And you took part in the discussion, and we 
finally concluded, did we not, it didn't release any of 
his collateral relatives or his ancestors? 

A. Remarkable unanimity of judicial opinion. 

Q. Did you read over the escrow agreement, that 
is, the instructions to the escrow in the Walter Baker 


Valter Baker Moore 94 


Moore case? 

A. I did. 

Q. You understood them? 

A. I understood them. 

Q. And was Miss Cronen made acquainted with 
them? 

A. Yes, she was. 

Q. And also you remember that certificate which 
Walter signed? 

m Yes. 

Q. You know, I suppose, that was produced in the 
form that had been approved by Mr. Stevenson ? 

Pe | tlittileit was: 

Q. And do you remember how the question arose 
which was the occasion of my certifying to Walter's 
signature ? 

A. Well, everything went as smooth as a mar- 
riage day until Mr. Lee refused to have the family 
sign, and then Miss Cronen immediately became sus- 
picious, and she insisted, if I may go on, she insisted 
that there was something wrong that the family 
would not sign. She was suspicious of Lee, and she 
Was suspicious there was something wrong, and she 
wanted a certificate from the family, because the fam- 
ily had been the cause, as she claimed, of the trouble. 
And on that day, when that certificate came from 
Walter Moore, while she was familiar with his sig- 
nature, she wanted to be sure that it was. She want- 
ed assurance from you, for the reason that Lee had 
procured it, she said, and she would accept your state- 
ment, and she wanted your assurance that it was his. 
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©. Somitecromicdai: 

A. And you certified it, and then and there she 
again bethought herself that she wanted the family, 
and right then and there she insisted that the family 
should take part in it to the extent that Governor 
Moore should, with Frank Allan Moore and his wife 
—she being just as much a party as Frank Moore. 

Q. It was on this point, in the course of theilege- 
tiations, that the question was brought up about the 
other members of the family? 

A. Well, the young lady always wanted that. 

QO. Why was it that your office, if that was the 
case, that your office prepared and submitted to me, 
and had me procure from Walter Baker Moore the 
certificate from him alone? Where is the blame? 

A. don’t think any blame except this: We law- 
yers looked at it from the money side, and she from 
the sentimental side. We looked at it from the sordid 
financial side, she from the sentimental side. 

Q. The point is, didn't I procure— 

A. Any criticism I make now is just as much to 
us as you. I don't say you were to blame. I say we 
were looking at the money end and settlement of the 
case, and the young lady was looking after the sen- 
timental end of the question on her part. I have 
learned a lesson in this case, if I may inject here, we 
should have looked at the other side, and further, we 
should have taken her instructions in writing. I have 
learned that lesson in dealing with women. 

(). That wasn’t up to me. She was your client 


and not mine. However, she was the one who want- 
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ed that certificate by me put on the declaration signed 
by Walter Baker Moore. 

oe Xres. 

Q. It was put on there at her request? 

m. Yes. 

Q. Now, after that was all done, this question 
came up about the signing of a declaration by other 
members of the Moore family ? 

A. She wanted Governor Moore, Frank Moore 
and his wife. 

QO. And finally it was agreed that a declaration 
should be signed by Frank Moore and his wife? 

A. Frank Moore and his wife. 

Q. I stated at that time, did I not, that I under- 
stood that the Governor was in Frisco, about to go 
to Honolulu or the Orient? 

&. Yes,sir. 

Q). And whether or not he would be back within 
the 90 days when the three thousand was to be paid, 
I didn’t know. So, do you remember Miss Cronen 
saying she didn’t care anything about the Governor 
anyway. She had nothing against him, and that was 
Waived? 

A. Yes, she said, she said very freely, “I haven’t 
really anything against the Governor. I want the 
family. He is part of the family, and I want his name 
With it. I haven't anything personally against the 
Governor. The Governor and I could get along, if it 
wasn't for some other things.” 

Q. And it was agreed the Governor's signature 
should be waived ? 
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A. She waived the Governor. 

‘©. Do you recall the form in which the certificate 
of Frank and his wife was to be signed? 

A. Iremember the form. 

QO. Do you remember the discussion as to the par- 
ticular language to be used? 

A. I remember that. 

O. The use of the word “gentle woman’? 

A. I took great interest in that. 

Q. And you and she discussed just what the scope 
of that was? She wanted that in, and you wanted 
that in? 

A. I did. 

Q. And it was put in? 

A. It was put in; no question about that. 

Q. No question about that, and there is no ques- 
tion, either, is there, but you and Mr. Stevenson and 
Miss Cronen fully understood everything that was 
put in the papers with respect to Frank Moore and 
his wife and the Governor? 

A. Oh, yes. 

©. No question about it? 

A. I would be much surprised if anybody said 
any one of us didn't understand. 

‘QO. So that the whole agreement between the par- 
ties was put in writing, finished up in that way? 

mw Yes. 

Q. Do you remember when all the papers were 
signed, they were left there in your office? 

We afés. 

O. Because I didn’t happen to have the $3,000 
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with me. 

”~. I think so. A good deal of this detail, Mr. 
Clark, was left to Mr. Stevenson. [ considered, let 
me‘say here, I considered I was in this case as ad- 
visory counsel. Mr. Stevenson was acting. The way 
the case came to the office, I understood it that way, 
and never understood it any different until after the 
case was settled. 

Q. Did you understand all the papers that were 
to go In escrow? 

mw Ohj yes. 

©. No question about that. Your office never— 
your office was authorized by your client to take these 
over and put them in escrow ? 

A. Authorized right there. The papers spoke for 
themselves. 

Q. And that authority was never revoked? 

A. Never revoked, no. 

(). And you recall that Mr. Stevenson did put 
the papers in escrow? You know that, as a matter 
of fact of office history? 

A. Asa matter of fact of office history. 

(J. And your office was paid on account of Miss 
Cronen, the sum of $3,000 ? 

A. It was. 

(Q. It was, of course, accounted for to Miss Cro- 
nen? 

A. Was accounted for between Miss Cronen and 
the office. 

©. And as far as you know, that has been re- 
tained ? 
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A. The part that came to me has been retained, 
I assure you upon that. 

Q. And as far as you know, Miss Cronen has re- 
tained what she received? 

Aw « Tress 

O. Mr. Logan, did you know, before the notice 
was served on the Security Savings and Trust Com- 
pany, that Miss Cronen was to serve a notice rescind- 
ing, or attempting to rescind the escrow agreement 
in April, 1912? 


A. Yes, 1 thimlx Iveid. ‘ 

Q. Before it was rescinded? 

A. I think I did, yes. 

Q. Did you prepare the notice of rescission ? 
A. I did not. 

‘(Q. Do you know who prepared it? 

A. I do ‘ot. 


Through whom did you get the advice that 
such a rescission was going to be made? 

A. From Miss Cronen herself. She complained 
that the, acquittance or certificate from Frank A. 
Moore and his wife had not been forwarded in the 
time that she had agreed to. 

Q. Was it your understanding at the time that we 
were to receive the release of Frank Moore and his 
wife and Governor Moore before we had paid the ad- 
ditional $3,000? 

A. Well, now, it wasn’t my understanding that it 
was to be paid over, as a matter of contract, when it 
was turned over, but I can see now that Miss Cro- 


nen understood it that way. 
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(. That is, you mean to say that it was her in- 
tention to turn over to us, or Frank Moore and his 
wife and the Governor, before we had paid her the 
additional $3,000? 

A. The way is this: it requires a little explana- 
ton,—I wasi't there all-the time while this was be- 
ing dictated, but this last stipulation with reference 
to Frank Allan Moore,—I had a notion that thies$3,- 
0CO was to have been paid much sooner than 90 days, 
but out of an abundance of caution, the 90 days was 
named, although you first wanted a longer time. 

Q. Yes, I wanted 120 days. 

A. Out of an abundance of caution, 90 days was 
named. Miss Cronen—and there again comes the 
matter of money that we were looking after, and the 
matter of sentiment and vindication of character she 
was looking after—she said to you, “Now, when can 
that be back?” And you said, in substance, about as 
soon as the mail can get back from Walla Walla, as 
you walked out of the room, because you said you 
were going away over to the Sound the next day or 
Monday. This was Saturday. She said, “I want to 
know when that will be back. I want to know. That 
is what I want", and you said two weeks that would 
be here, giving ample time for delayed mail. 

©. Then it was to go in—whien it returned, it was 
to go into escrow in the Security Savings and Trust 
Company ? 

A. It was. 

(). And was to be delivered at the same time the 
money was? 
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~. Itewes. 

©. I gave it as my opinion we could get it back 
here in a couple of weeks? 

A. You did. 

‘(. And that notwithstanding 90 days is fined? 

A. Yes, because she wasn’t to get the vindication 
without the money. You could hold that vindication 


without the money. 
Cross Examination. 
Questions by Mr. NOLAN: 


You heard Miss Cronen speak about the time when 
these certificates should come back from the Moore 
family ? 

A. Yes; yes, I heard that. 

Q. Now, what were the exact words used in that 
connection, as you remember them? 

A. Well, Miss Cronen all the time, she didn’t pay 
1 bit of attention to the money end of it. She was 
looking after the matter of vindication. She first 
insisted there should be a vindication from the Gov- 
ernor, and Mr. Clark said, “Why, Miss Cronen, I 
can't get this matter of Governor Moore back in 90 
days”. He wanted it back in 90 days; he wanted it 
all here. “Now, if you insist on having the vindica- 
tion from Governor Moore, you will simply have to 
give me further time to get it, because I am not go- 
ing to turn in the vindication without the money,” 
and she was so insistent upon getting the vindication 
from Frank Moore and his wife, that she waived the 
Governor with the explanation, your explanation, 
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that in fact, she really had nothing against the Gov- 
ernor; that the Governor himself and she could get 
along if the Governor was let alone. 

Q. This vindication from the Governor was to be 
returned anyway, but delivered to her? 

A. “NO, it wasn’t, because at the time, she was so 
anxious to get her certificate from the other people, 
that she wasn't going to wait for the Governor. 

Q. Was anything said about these certificates go- 
ing on record? 

A. J will tell you about those certificates. The 
young lady wanted them on record. She spoke to 
me about getting them on the Miscellaneous Rec- 
ords of Multnomah County, and I believe we prepared 
a statement from Walter Moore, with the title of this 
court, so that it could be filed in this court; But some 
eo! other etiretothier side would newer sign over a 
vindication with the title of the court on it. 

mir CLARK: Why, we did. 

A, Wirt] finally I came to Mr. Clark, and told 
Mr. Clark that is what I wanted, and Mr. Clark very 
agreeably said, “if we sign at all) Dammmometraic’ of 
having it made public’. He was very frank about it. 
I told him that was what we wanted; wanted to file it 
iHerMcecenrt, (She was always after vindication. if 
irankly told Mir. Clart her purpose: we wanted to 
get it on the records here. 

(). When did Mr. Clark promise to have this vin- 
dication back from Frank Moore? 

A. Mr. Clark never promised any definite time. 
He had two agencies to communicate with. He had 
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the agency of Mr. Walter Moore in Seattle, and Mr. 
lee in Portland. 

©. When did the conversation about two weeks 
take place? 

A. Right in Mr. Stevenson's room. 

‘O. This was after the mecting was over? 

A. At the meeting. 

Q. What? 

A. At the meeting. As we were just closing the 
meeting, Miss Cronen was insisting all the time she 
wanted that down here in as quick a time as possible. 
We lawyers, I am satisfied, didn't give it the im- 


portance that she did, but I understood it was not to 
be given over until the money was paid over, and 


the money wasn't to be paid over until 90 days; it 
came with the money, although we understood the 
money would be here in a very short time. 

Mr. CLARK: That is probably? 

A. Yes, probably be here in a very short time. 
You would get the money, and it would probably be 
here in two weeks. 

©. When was the money deposited in escrow ? 

A. I don't know. Mr. Stevenson—you will no- 
tice they were all deposited by Mr. Stevenson. Mr. 
Stevenson did the active work. I was in the case in 
an advisory character, as I understood. The case 
didn't come to the office directly to me. 

QO. Mr. Logan, do you know of any statement that 
was made in that mecting by any one, to mislead 
Miss Cronen in any way, as to what was being done, 
or as to what these papers contained? 
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m. Well, We are all wise after the event, and IT 
call see now that Miss Cronen believed, and still be- 
eves that she was to get the certificate from Frank 
MA Woore and his wife and thewlhole case would be 
settled in two weeks. I am satisfied of that now. 
She believed at that time, but that was a matter that 
wasn't contractual and wasn't in the.comttact, and 
the attorneys didn't understand it that way. We had, 
if they wanted to force it, a right to keep all the mat- 
ters until the 90 days. I see now, she understood it 
the other way. 

Q. Miss Cronen didn't give any special authority 
for-entering into this escrow agreement, outside of 
what 1s represented in that writing, as I understand? 

A. Oh, Miss Cronen gave all the authority, of 
course. 

(@ Just what is expressed in that writing is the 
authority she gave? 

Ee eS, Sir, 

Q. She never told you outside of that to go down 
to make this escrow deposit ? 

A. She not only did it then, but she accepted the 
$3,000 and divided it. Yes, theweisino question about 
that. 

Witness excused. 

(Cay ABERCROMBIE, a witness called on be- 
half of the plaintiff, being first duly sworn, testified 
as follows. 

Direct Examination. 
‘Questions by Mr. CLARK: 
Mr. Abercrombie, you are an attorney in the courts 
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of Oregon? 

A. 1 ana, 

Q. You are also counsel for the Security Savings 
and Trust Company? 

Ae Tyyauat: 

Q. There have been introduced in evidence, Nir. 
Abercrombie, a number of papers, marked “Exhibits 
1 to 6” inclusive. I will ask you to examine these 
papers and state whether or not these papers were 
deposited in escrow with the Security Savings and 
Trust Company along about the 24th of February, or 
within a day or two thereafter, and whether or not 
they were produced by the Security Savings and 
Trust Company, this morning, through you, as its 
agent or attorney? 

A. They are, yes, sir. I can give you thevexaet 
date of the escrow, 1f vou will hand me that case they 
Came in. 

QO. Case ile, yes. 

A. February 24th we received these papers as an 
escrow, and have held them ever since until I brought 
them over this morning. 

©. Do you remember, or do you know whether 
or not, at the time these papers were received in es- 
crow, there was paid through your bank, to Mr. John 
H. Stevenson, the sum of $3,000? 

A. There was. The eheck was drawn to your- 
self. 

©. And do you remember that 1t came back en- 
dorsed over by me to Mr. Stevenson? 

Ay Wiidad. 
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Q. And state whether or not that is the receipt 
that I gave you at that time for the money? 

Be lt is 

Mr CLARK: This receipt is offered in evidence, 

Marked “Plaintiff's Exhibit 7”. 

“Portland, Ore. February 26, 1912. 

Received of Security Savings and Trust Company 
Walter B. Moore, through Security Savings and 
Trust Company, Three Thousand Dollars. 

A. Ee. iClawlk,”* 

oO Mr. Abercrombie, can you state whether or 
not, pursuant to the escrow, I caused to be deposited 
in behalf of Walter Baker Moore, the additional sum 
of $3,000, with instructions to pay it over to Mr. 
Logan or Mr. Stevenson, as attorney for Mary E, 
Cronen ? 

A. You did, yes, sir. 

Q). Do you remember about when that was paid 
in? 

Tt was paid in on May 6th. 

1o1 

112, 

And it came to your bank in what form? 

In the form of a check. 

Drawn by me? 

Yourself, 

Has that money been retained there ever since? 
It is there now, yeswsir 

And subject to the order of Mr. Logan, Mr. 
Stevenson, or Miss Cronen, under the terms of the 
escrow? 


OP OPOrO>DO> 
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A. Well, it would have been subject to their or- 
ders if it hadn't been for the letter signed by Miss 
Cronen. 

©. I mean, you have taken and held it under the 
escrow? 

A. Yes, we have held it under the escrow. 

QO. And did you bring that $3,000 with you this 
morning, in the form of a draft? 

A. T believe it is among the papers. Yes, I see it 
right there. 

Mr. CLARK: I presume that while it is a little 
informal for me to make any tender in behalf of the 
Security Savings and Trust Company, I, represent- 
ing the plaintiff; I think I am authorized, however, 
to say the Security Savings and Trust Company has, 
and now tenders into court the $3,000 deposited with 
it under the escrow to be disposed of, pursuant to any 
order the Court may make. Am I right? 

A. While made a party defendant in this case, we 
have made no appearance, and desire simply to get 
rid of this escrow. 

©. And the money is brought into court for that 
purpose? 

A. That is the idea. 

Mr. CLARK: It isn’t endorsed, your Honor. The 
draft is made pavable to themselves. It isn’t en- 
dorsed, and I presume that it can be endorsed in ac- 
cordance with the order of court, if the Court should 
make an order, in any way or to any person the Court 
sligli dinect. 


COURT: Leave it in the custody of the clema 
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a Wlrae KR Viesswe will lame it in the custody 
of the clerk, and the Court can make an order in any 
form it may see fit, 

WITNESS: If the-Court please, [ should like a re- 
ceipt. 

COURT: Leave it deposited with the Court, The 
clerk is custodian. 

Q. Just one more question. Along about the 4th 
of April of this year, state whether or not the Security 
Savings and Trust Company received a communica- 
tion from Miss Cronen. 

COURT: I believe you better return that draft. 
Leave it in Mr. Abercrombie’s possession until the 
order is made, and then it can be deposited. He is 
the custodian of it and then it will be better for the 
bank. (Draft returned to Mr. Abercrombie. ) 

A. The Security Savings and Trust Company re- 
ceived a letter from Miss Cronen. 

Q. Is that the letter? 

A. That is the letter. 

Mr. CLARK: I offer it in evidence. 

Owl: That is the letter fama Miss Cronen? 

Peer CIA IN? Miss Cronen to the bank. 

Marked “Plaintiff's Exhibit 3” and read as fol- 
lows: 

“Portland, Ore, Aprile, 1990 
Security Savings and Trust Company, 
Portland, Oregon. 
Gentlemen: 

You are hereby notified that I have rescinded any 

and all agreements heretofore made with Walter 
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Baker Moore, Frank Allan Moore, Margaret Glea- 
son Moore, Miles C. Moore, or A. E. Clark, their at- 
torney, in regard to the litigation between myself and 
Walter Baker Moore, and together with the escrow 
agreement between myself and said parties, or either 
of them, and which was deposited with you on or 
about the 27th of February, 1912, wherein you were 
to deliver certain papers executed by me, and cer- 
tain papers executed by some of said parties, upon 
the payment of $3,000 for my credit. 

Said escrow agreement was obtained by fraud and 
deceit, and I will not be bound thereby. In case said 
escrow is delivered, I will be damaged in the sum of 
$100,000, and I will hold you accountable therefor. 
You are therefore hereby notified not to deliver the 
said escrow to any of said parties, or to any one, or I 
will hold you for the said damages. 

Yours very truly, 
Mary Ex Cromen= 

QO. State whether or not you immediately trans- 
mitted to me a copy of that letter? 

A. I believe we did. 

QO. And state whether or not the Security Savings 
and Trust Company since that time has taken the 
position that it didn’t care to make delivery of these 
papers to any one until the rights of the respective 
parties had been adjudicated? 

A. That is the position we take. 

©. Did you have any further participation in the 
escrow? 

DOP wes. 
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Q. I show you a paper and ask you if that is the 
check which you issued to me when the papers were 
deposited in escrow? 

A. Yes, sir, that is the original cashier’s check. 

Q. And that check was returned and paid through 
your bank February 26th, paid through the clearing 
house, February 26, 1912? 

A. That is right. 

Q. And was returned through the clearing house 
with the endorsement upon it that now appears upon 
ties 

ma Yes, 

Mr. CLARK: The check is endorsed “Pay to J. 
H. Stevenson, or order. A. E. Clark. John H. Stev- 
enson.” We offer it in evidence. 

Marked “Plaintiff's Exhibit Oi 

WETNESS: Wewould like to get a receipt in par- 
ticular for that cancelled cheek: 


Cross Examination. 
Questions by Mr. NOLAN: 


These papers referred to by you as an escrow were 
received in your bank on the 26th day of February, 
1912. Is that right? 

A. The 24th. 

Q. The receipt is dated February 26th. How. do 
you account for that ? 

Mr. CLARK: They were in fact put in on the 26th, 
the day the check was given. I remember that. 

A. The entry that we have—the custom is to en- 
ter the date the escrow is received as noted on the out- 
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side of the envelope, which here is February 24th. 
The money was evidently received on the 26th, as the 
receipt shows. 

O. This $3,000 was paid on the same date that the 
escrow was received. Is that right. 

A. Well, I couldn’t say as to that. 

‘QO. Well, it was about the date? 

A. It was about. 

Q. The money on this was paid on the 26th? 

A. Yes, it was paid on the.26th. 

QO. That was the date you received the escrow, 
was it not? 

A. I presume it was, but I wouldn't swear to that, 
because the only evidence I have of the date of the 
receipt of the escrow is February 24th. The papers, 
however, probably speak for themselves, and it states 
that the $3,000 is received at the time of the deposit 
of these papers in escrow. It is probably a state- 
ment of fact. 

Q. How did that receipt come to be given? How 
does it come that it was signed by Mr. Clark? 

A. Wereceiveda telegram from Mr. Moore which 
is attached to this receipt— 

Mr. CLARK: Now, here, when I unpinned this, 
I thought it was one of mine. I thought that was it. 

A. This is the telegram authorizing the Security 
Savings and Trust Company to pay Mr. A. E. Clark 
the sum of $3,000 which we thereupon did, and took 
thiatereceipt for it. 

©. Yes. These are the same thing. They both 


belong together, then. 


Oe 
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A. Yes, this is the order to pay the money, and 
this is the receipt for the money. It should be pinned 
together. 

Witness excused. 

Proceedings herein adjourned until 2 P. M. 
Portland, Ore., Wednesday, September 4, 1912, 2 

P.M. 

Mr. CLARK: I think all the papers relating to the 
several transactions have been introduced, and while 
this is a case brought by Walter Baker Moore only, 
to some extent it is dove-tailed in with the papers 
signed with respect to Frank and his wife and Gov- 
ernor Moore. I simply wish to say and have it spread 
on the record that we have here, and have had since 
the time prior to the expiration of the 90 day period, 
the certificate signed by Frank and his wife ready for 
delivery, of which fact Miss Cronen was notified, 
through her counsel, and it has been readv for de- 
livery, and is ready for delivery, and we tender it in 
connection with the proceedings in this court, to be 
delivered in accordance with the stipulation of escrow. 
I think that is all we have to offer, 

Plaintiff rests. 

Mr. NOLAN: T wish to recall Mr. Stevenson. 

JOHN H. STEVENSON, recalled by the defend- 
ant. 


Direct Exaniination. 
Questions by Mr. NOLAN: 


Mr. Stevenson, have any certificates from Frank 
Moore, or Margaret Gleason Moore ever been ten- 
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dered to you for Miss Cronen? 

A. Well, yes, I believe at or about—some time 
after the expiration of the 90 day period, Mr. Clark 
informed me that he had these certificates ready for 


delivery. 
Q. That was after the 24th of May, 1912? 
A vies: 
‘Q. Not prior to that time? 
A. No, not before that time. 


Cross Examination. 
Questions by Mr. CLARK: 


Do you know whether I had informed your of- 
fice, some time before, that we were ready to close 
up: that I had the certificates ? 

A. No, I don’t know as to that. 

©. You don't know as to that? 

A. No. I recalled that, about—some day or two 
—the date of it—T think it was on the day that the 
90 day period expired, I called you up in reference te 
the matter, and you then asked me for three or four 
more days in which to procure the certificates, and I 
told you to go ahead and take the time, and my mem- 
ory upon that point is—might be clearer. I know I 
reported the fact back to Miss Cronen that I had 
eranted this extension of time, and she objected to my 
doing it, said it was unauthorized. 

QO. Now, just to refresh your memory, wasn't that 
conversation probably about ten days before I told 
you I didn't know whether IT could get it: that Frank 
was coming to town: and I got it before the time ex- 
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pired ? 

A. You showed me that afterwards, yes. I re- 
member at that time, T have a very distinct recollec- 
tion, you asked for additional time. 

Q. You don’t remember just when that was? 

A. It was—the reason I am positive was because 
the time was about up, or up, and I wanted— 

Q. My recollection is different about it, but then 
! can’t argue with you now; but my recollection is, 
it was about ten days, and I wasn’t sure whether I 
could get it or not, didn't I tell you, on weeonnt of 
Mrs. Frank having broken her arm? 

A. Nothing was said to me about Mrs. Frank 
having broken her arm. 

Q. It must have been Logan. That is all. 
Witness excused. 

MARY E. CRONEN, the defendant, being duly 


sworn in her own behalf, testified as follows. 
Direct Examination. 
Questions by Mr. NOLAN: 


You are Mary E. Cronen, are you? 

ene am. 

Q. The defendant on this case? 

el aanae 

(Q. You have heard the testimony of the wit- 
nesses of the plaintiff this morning ? 

Bc AGES, 

Q. Now, I would like to have you explain to the 
Court what conversation you had with Mr. Stevenson 
in regard to the escrow, and after it was deposited: 
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the first time you had any conversation with him after 
the deposit. 

A. Well, the conversation I had with him was 
over the telephone. 

Q. When was that? 

A. Must I answer your question direct, or may I 
explain? 

Q. fust explain to the Court what conversation 
you had with Mr. Stevenson after this alleged settle- 
ment. The first conversation you had with him after 
that eine. 

A. Well, I will have to go back several days before 
tliat; becatise Ican't begin there. 

©. You talked with him soon after this alleged 
settlement, did you not? 

A. Yes, I telephoned him, and left a message 
with Mr. Sam Johnson, his secretary, to hold those 
papers until I could get down to the office; there was 
something more I wanted to speak about that I had 
overlooked the other day, or didn’t thoroughly under- 
stand. He said to come now, it must go to escrow. 

‘Q. When was that you had this conversation with 
him? 

A. Well, | understood it was the next day, but it 
must have been Monday morning, because the papers 
were signed Saturday, and the following day was 
Sunday, and I know the telephone was at his office, 
and he wouldn't have been in his office Sunday. 

©. Now, what did Clark say in that—at that meet- 
ing in regard to Miles C. Moore, as to a vindication 


from him? 
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A. Now, I shall have to explain thatavhen [ went 
to that office, we had haggled—I can’t put it any oth- 
about the vindication for 


er way than hagegled 
months. Mr. Clark said it was aside from the case, 
and my own attorneys told me it couldn’t be handled 


legitimately, according to law. It was a woman's 


whim—all that sort of thing. I said as long as it was 
a woman's whim, and when agreed upon, it would 
hold—is that right? T have never been on the witness 
stand before. 

COURT: Answer the counsel’s questions. 

©. Was there any understanding about getting a 
certificate from Miles C. Moore? 

ae Whiele was. 

Ou yes: 

A. No, I waived that, because Mr. Clark could 
not get that. He said Mr. Moore was on the wav to 
the Orient. He was. either about to sail, or he had 
sailed the day previous. He had every reason to be- 
lieve Mr. Moore was on the way to the Orient at that 
time, and would not be back at the end of 90 days. 
Iesad, “Mean tewait, I will take the*ether*two”. 

Q. Do you know whether or not Mr. Moore was 
on the way to China? 

A. I saw him a day or two afterwards at the 
Multnomah Hotel at dinner. 

Q. So he was not on his way at that time? 

Be “NO! 

©. Had you known that Mr. Moore was in the 
City or where he could have been reached, would you 
have entered into this stipulation ? 
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A. No, [never would. I didn’t think Mr. Moore's 
word counted for a great deal, but it was—I didn't 
feel any enmity against Mr. Moore, however, I had 
been misrepresented; it was his son, and it was a 
father's privilege to favor his son the way he had 
done. 

@) Yousheardsthe testumony about Mr. Clark's 
eetting the statement about Frank Moore? 

A. Mr. Clark and my own attorneys don't re- 
member that but I remember that. 

Q. Tell the court what Mr. Clark said in regarc 
to that. 

A. When it came to the discussion about having 
this here; when I found that that was not there in 
the office, I said we were not—that was the 24th day 
of February and the case was set for the 29th, and if 
they waited—they weren't sure they could get this, 
and I didn't want to run any risk of not getting that. 
I counted that above anything else in that statement, 
and Mr. Clark said no; he said he couldn’t do that, 
or couldn't furnish that in sufficient time, or some- 
thing; I don’t know just how. I said, ‘Well, then, 
you understood all the time I intended to file defam- 
ation of character suits all along”. I have wanted 
these people to settle all under one heading or I will 
file defamation of character cases.” Mr. Clark said 
“Go ahead and file them’. Then my own attorneys 
came in and persuaded me the thing could be arrang- 
ed amicably, and it was at that time and that moment 
Mr. Clark said he could have them there by return 


fil. 
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Q. Now, would you have entered into this stipu- 
lation had he made any other promise to you? 

* 1 don’t believe I would. 

Q. Was there an understanding about having the 
certificates of vindication Placed on record any 
where? 

A. With my own attorneys we held it was my 
privilege to do it when I got them. That is why I 
wanted them in the form of an affidavit—must be 
properly attested. 

©. Was that talked over at this meeting? 

A. Only this, that when Walter Baker Moore vin- 
dicating document was given to me, I refused to take 
it for the fact that it was not properly attested, and 
then Mr. Clark signified his willingness to identify 
the signature, and he assured me at the time “don’t I 
know the signature” [ said, “and know it very well 
after all these years, but that isn't the point.” 

Q. What was said at that meeting about their 
being recorded anywhere? 

A. I don't know that we discussed it in the pres- 
ence of Mr. Clark. I know it was well understood 
between me and my attorneys, that I might and I 
should put it on record, and should refer my friends 
tomihat. 

Q. You don’t know whether Mr. Clark understood 
ri@iu net? 

A. I don't know what took place between the at- 
torneys. I know what took place between the three 
of us at that time in the office. 

OQ. Now, Miss Cronem, tell thescourt what was to 
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be deposited in escrow. 

A. Well, as I understood it, I understood that the 
release was the only thing to be deposited in escrow. 

QO. Which release? 

A. My release of Walter Baker Moore. 
©. And what was to become of the other papers 
which you signed? 

A. TI didn’t know until this morning and they 
were shown in court, there ever were two papers in 
the escrow. 

QO. What was to become i the paper signed by 
Walter Baker Moore? 

A. It was to be given to me. 

QO. At that time? 

A. That is what I understood. I counted on thai 
and that is the thing that I called up Mr. Stevenson 
particularly for that morning, was to understand 
whether that was included in the escrow, because I 
hadn't understood it. I wanted that at that time. 

Q. Would you have entered into this agreement 
if you had understood that was to be deposited in 
escrow? 

A. No, I wouldn't have done it, because my whole 
ainbition was to have that thing at that time. That 
was one of the valuable considerations at that time, 
ar else it would have gone to trial. 

Q. Now, there is testintony to the effect that you 
saw and went over the stipulation which was made 
with regard to Frank Moore. 

A. Regarding Frank Moore, Frank Allan Moore? 


‘©. Yes, the stipulation the attorneys entered into 
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in regard to the vindication from Frank Moore and 
settlement with him. Was that drawn up in your 
presence? 

A. That was drawn up in my presence. 
omsaw it? 
mn. Yes 
Q. You understood its contemter 

A. I understood its contents, and that it was to 
be turned over to them in a day or two, or, as Mr. 
Clark stated, by return mail. Those were the exact 
words, as | remember; and that release of PronlosA. 
Moore and his wife, and Miles C. Moore was to be 
given to them just as soon as this came down, which 
was to be in a day or two, or return mail. 

©. How about the escrow agreement which has 
been introduced? 

pee ever saw that. Iuvever knew it existed un- 
til I saw it in the courtroom this morning. 

Q. Was that drawn up in your presence at that 
meeting? 

oe ieee lodon't know iis 

Q. Did you see the stipulation which your at- 
torneys entered into, in regard to the dismissal of 
the case you have against Walter Baker Moore? 

A. You mean the release of him? 
No, the stipulation which they entered into? 
Between the attorneys? 
Agreeing to release on its merits. 


7 > © 


I don't understand the legal phrase. If you 
refer to the release of Walter Baker Moore, what we 
usually call that paper— 
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QO. That is Plaintiff's Exhibit 2. 
A. No, I don't know anything about this at all. 

QO. Was that drawn up in your presence at that 
meeting? 

A. Idon't know anything about it. I left that en- 
tirely with my attorneys, and I trusted them implic- 
ithy with everything. 

©. You are quite sure that never was read to 
you? 

A. I-don't know it if it was. 

QO. Now, what papers did Mr. Clark have already 
prepared when he came to that meeting? 

A. The declarations from Walter Baker Moore, 
and the release of Walter Baker Moore. 

‘Q. That was the paper which Walter Baker 
Moore had signed, and which he certified to, and 
the one which you signed with regard to Walter Bak- 
er Moore? 

A. Yes, sir. 

Q. Mr. Clark had those were already prepared, 
and then he submitted them to you, did he? 

As Wes: 

©. Weu ferd them querer 

A. Yes, and-I objected to the reading of the top 
line saying that for $6,000. I objected. I said, no, 
this isn't being settled for $6,000. It is being settled 
for $6,000 and these vindications. And they all said 
this was a minor matter. It wasn’t a matter which 
should be put in a legal document, and didn’t make 
much difference, and I ought to let it go at that. And 
I did. 
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©. That is the reason you signed it, because they 
told you? 

Be yell, 1 had’an idea itewaeeal| right, and I just 
signed it. 

QO. Now, what other papers were prepared and ex- 
ecuted at that meeting other than what I have men- 
tioned ? 

oe lite weleasé of Tranlk A. Moore and his wife, 
and the form of their vindicating affidavit. Now, 
When we read over Walter Baker Moore's affidavit 
Sradeimy tanily’, “for reasons peculiar to himself 
‘and my family’, or “to myself and my family”, the 
“my family” was left out. After they had been re- 
peatedly returned, I said [ simply wouldn't accept 
the thing, simply wouldn't accept it unless it con- 
tained that. 

Q. Why did you execute it while that wasn’t in 
it after it came back? 

A. Well, I was just simply there, and I just did 
it. I was utterly disgusted as it was. The thing had 
been hanging then about a year 

(). Now, what was the understanding as to what 
should become of these releases and various papers 
in case this additional $3,000 should not be paid? 

A. Should not be paid? 

(Wes. 

A. The papers were to be returned to me, and Mr. 
Clark specially stipulated in case, when I said to 
him—here is where I must explain—M. J. Lee sit- 
ting over there, followed me into the Portland Li- 
Drary about the 18th of Febru and he proceeded 
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to intimidate me, as he had been employed to do for 
months, no, for years before, about these goods they 
had on me, and that goods they had on me, and an- 
other few things. And in the meantime, this thing 
was in progress. At any rate, when I mentioned the 
vindication, he said they will never give a vindica- 
tion. Mr. Clark subsequently came to $6,000, noth- 
ing else, and I said “the case will never be settled; 


that is all there is to that.” 


O. Now, you have alleged in your answer, among 
other things, that you were to retain this $3,000 
which was paid, in case these certificates from Frank 
Allan Moore and Margaret Gleason Moore were not 
returned to you within the next day or two? 


A. It was those things that Mr. Lee had told me 
that prompted me to ask Mr. Clark “what guarantee 
have I they will ever be signed? What guarantee 
have I that you will do the thing you promise?” He 
said the guarantee I have, aside from this here is $3,- 
000, if they refuse—if that contract isn’t carried out. 


Q. That is, Mr. Clark promised and agreed— 


A. To refund that. It was in order to make me 
accept his promise that they would be there by re- 
turn mail. He didn't say within two days, or any- 


thing of the kind. 
QO. What was said abotft two weeks there? 
A. That must have taken place out in the hall. 
Q. Did you overhear that conversation? 


A. Tnever overheard it. 


— «= 


a. =. 


ae ee ee ae eee 
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Do you recall, Miss Cronen, the fact that the papers 
concerning Frank A. Moore and his wife, and the 
Governor were dictated in the office that day? 

A. They were, but do you remember why they 
were dictated in the office that day? 

Q. Ihave a very distinct recollection, but if you 
will answer my questions we wil] get along better. 

A. I remember they were. I answered that I did. 

Q. Do I understand you to say you understood 
those papers? 

A. Just put that— 

Q. Did I understand you to say awhile ago, in an- 
swer to Mr. Nolan that you understood those pa- 
pers? 

A. That I understood the release of these people? 
Yes. 

ee ies amnle A. Moore Papers that you heard 
dictated that day? 

A. Yes, that I was to release him when they 
turned in those vindicating affidavits to you. 

Q. Release Frank A. Moore? 

A. Yes. 

Q. And the other paper which contained the 
form of the vindication were both dictated in your 
presence? 

A. Yes. 

Q. And written out while you were there? 

A. Yes. 
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©. And afterwards brought back in the room 


where we were all sitting and signed up? 


AL ieee 

‘Q. “Wiatisso, srtt? 

im.” Shes: 

QO. Now, you understood the papers that you 


heard dictated that day, didn’t you? You understood 
what occutfed? 

A. Well, there were verbal provisions always on 
the— 

QO. Iam speaking now of papers. You understood 
thespapers? 

A. J understood. 

©. And you understood that we were putting our 
agreement in writing? 

A. Yes. When I objected to certain forms, you 
kept saying “That isn’t the law, that of course this 1s 
all form.” 

©. Who were representing you that day? 

A. You all there were—you all three said that 
isn't the law; this is a form. 

Q. Who was your attorney? 

A. Logan & Stevenson. 
©. They represented you? 

A. Yes. 

©. I represented Walter Baker Moore? 

J Yes, sir. 

Q. Now, we talked over the agreement first, then 
we put it in writing, didn’t we? 

A. Yes, sir. 

QO. And do you remember the controversy, or 


~ 
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rather the discussion that day as to the form of the 
vindication ? 

e. Wes, 

© Mie Frank and his wife should sign? 

mE. Yes: 

Q. You indeed practically determined the phrase- 
ology of that, didn’t you? 

A. I did not. 

Q. Who did? 

A. Mr. Logan and Mr. Stevenson. 

Q. Did you take any part in the discussion ? 

A. A week or two previous to that when Mr. 
Stevenson was in your office and you thought you had 
arrived at a settlement, I suddenly thought maybe he 
didn't remember that and maybe— 

Q. Did you ever see me or talk with me at all, or 
meet me in my office at all until the afternoon of the 
24th? 

A. Inever saw you. 

©. You never talked with me over the phone, or 
I never conversed or communicated with you, direct- 
ly or indirectly, until I was introduced to your that af- 
ternoon ? 

A. Yes. 

Q. Now, coming back to the day that we actually 
drew up these Frank A. Moore papers, yOu practi- 
cally determined the form that was put in the agree- 
ment that day, didn’t you? 

A. It was determined by Mr. Logan and Mr. Stev- 
enson. : 

Q. In consultation with you? 
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A. No, simply because it was a matter of form. 
When I insisted upon retraction, I insisted upon cer- 
tain things that I must have retracted. They Saicail 
won’t do, it ain't the law. 

Q. Who did? 

A. My attorneys. 

QO. Do you remember insisting that there should 
be put in there, that form, that she is a gentlewoman? 

A. No, I didn’t anything of the kind. 

Q. You didn't have anything to do with that? 

A. I didn't. 

Q. Didn't you hear that at all in the discussion 
that day? 

A. That is not 
was accepted that day. 


as that stands there it is not what 


Q. It is not what was accepted that day? 

A. No, it is not. 

Q. You mean to say that this agreement which 
Mr. Stevenson signed and which was dictated in your 
presence— 

A. I don’t know anything about whether he sign- 
ed that or didn’t. That thing as you read it this 
morning is not what we agreed upon in that office 
that day. 

©. That is not what you heard dictated that day? 

Aw. No, 

©. It is not what you heard dictated that day at 


im No. 
©. Does it bear any resemblanee to am 
A. It bears avery great resemblance, West 
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Q. Now, your idea is now that what was dictated 
and signed in the office that day in your presence is 
not what was produced in court ? 

A. That is not it. 

Q. Then you mean to say that your attorneys sub- 
stituted something which wasn’t agreed upon, dic- 
tated or signed that day? 

A. Ihave only my memory to sermesmes Usually 
it is a very good memory. 

©. Now, what was there in those papers that were 
dictated that day which was not in the one pro- 
duced ? 

A. I will tell you right away. 

Q. When did you make the memorandum from 
which you are reading now? 

A. That memorandum I have had in this book for 
a long time. 

Q. When did you make it? 

A. I made it somewhere along about last—I guess 
probably the 10th of last February. 

Q. The 10th of last February? 

mee Wiven Wdecided on what would be the vindi- 
cation. 

Q. That is you made the memorandum which you 
are now reading on the 10th of February, or fourteen 
days before the settlement ? 

A. Yes. 

Q. Read the memorandum. 

oe dont ned. to. Liawas simply the last clause 
in that—that they knew nothing about me which 
would detract from the character of a true gentlewo- 


130 Mary E. Cronen vs. 


man. I didn’t tell them to say [ was a gentlewoman, 
but that they knew nothing about me that would de- 
tract from my character as a true gentlewoman. That 
is certainly what was signed in that office. 

Q. Did they sign anything in the office that day? 

A. It was the thing that was put up to me and 
that they were reading to me in that office. That is 
what I accepted. 

Q. What other difference is there? 

A. I don't remember any other difference. 

Q. Then, outside of that difference which you say 
was not the form dictated, the paper in court is exact- 
ly what you heard dictated and read and signed in 
the office? 

A. It is about that. 

©. You recognize or recall no other differences 

A. About that. 

©. You are sure now there is no other difference 
you recall? 

A. [am not sure at all. 

Q. You are not sure at all? 

A. No, Iamnot. I can't be positive Or mamgS 
thing. 

(Q. You are positive though that the form in this 
paper is not the form agreed upon? 

A. Those last words, I remember very distinctly, 
is not the form agreed upon. I remember that very 
distinetly. 

©. ‘That is the only difference you remember, is it? 

A. That is the only difference that comes up Te 


my mind as positive. 
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Q. Do you think of any that comes up to your 
mind, not positive? 

em No: 

Q. Ilow long were you in the office that day? 

A. I don't know. 

Q. About how long? 

A. Well, I went there at one o'clock, and I sup- 
pose it was possibly half-past two when I let If 
couldn't say positively. 

Q. Possibly there a couple of hours. Several pa- 
pers were dictated and written out while you were 
these? 

A. Two of them that I know of. I don't know of 
any others. 

Q. You remember signing the release of Walter 
Baker Moore? 

A. Yes. 

Q. You say you do not recall any escrow agree- 
ment? 

A. With that paper? 

Q. Or any other? 

A. Ido that that escrow, that release— 

©. I understood you to say that you do not recall 
any escrow agreement having been talked Ol ex niy- 
ited or signed that day. 

A. You are mistaken, I didn't say that. 

Q. What did you say? 

A. I said I understood from my attorneys and 
from you that because the Moores couldn’t furnish six 
thousand dollars at that time, that they wanted ninety 
days, and I said “Well, that will be all right. I don't 
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care about that; they can have all the time they want 
to, but my release must be kept until— 

Q. Where was it to be kept? 

A. In escrow ina bank. My release, not the vin- 
dicating document. 

©. Wor refease’ 

Ae Only: 

Q. And what was to be done with the release of 
Frank? 

A. Why that was to be given to Frank by return 
mail when these vindicating affidavits were given to 
nie. 

‘Q. Now, do you recall that all the papers were left 
with your attorneys? 

AL Yes 
©. All of the papers? 

A. Well, I can’t say that because— 
QO. (interrupting) Well, you understand— 

A. (continuing) I understood until this morning 
that that release of Frank Moore was in your posses- 
sion. I didn’t know it was in the bank at all, and I 
tell you I don't know whether the escrow covered 
that paper at all. I understood all the time that was 
in your possession. 

Q. And you never understood to the contrary un- 
til this morning? 

A. That was the first I knew about it. 

©. And you never understood any of the Frank 
Moore papers were in escrow until this morning? 

A. That was the first I knew about it. I never 


knew that. 
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©. Do you recall writing a letter to the Security 
Trust & Savings Bank ? 

A. [ remember distinetly I did. 

Q. At that time you had no idea at all that any 
papers relating to Frank A. Moore were in escrow— 
or his wife or Miles? 

A. I didn’t know where they were. 

Q. Now, waita moment. Until this morning— 

A. (interrupting) I don't know that they were in 


escrow. 
Q. Until this morning? 
A. Yes. 
Q. You didn't have the slightest notion ? 
A. No. Now, don’t think you will corner me 


there, because you will not, for I have experienced so 
much trickery since this case, that anything I write 
is going to give the information. 

© lwam glad I didn’t represent you in the case. 
Until this morning now, you had not the slightest 
notion that the Frank Moore release or any of the 
papers relating to the Frank Moore matter were in 
escrow, and you supposed all the time that release 
was in my possession? 

ne Yes) 

Q. And you supposed that the only papers that 
were in escrow until this morning— 

mee Yes. 

Q. (continuing) was the release of Walter Baker 
Moore? 

A. Yes. 

Q. And you didn’t discover to the contrary until 
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you came into court this morning? 

ae ies: 

Q. Now, will you please tell me why on April 4th, 
all these things being true— 

A. Yess 

Q. (continuing) that you wrote to the Security 
Trust & Savings Bank as follows: “You are hereby 
notified that I have rescinded any and all agreements 
heretofore made with Walter Baker Moore, Frank 
Allan Moore, Margaret Gleason Moore, Miles C. 
Moore, or A. E. Clark, their attorney, in regard to the 
litigation between myself and Walter Baker Moore, 
and together with the escrow agreement between my- 
self and said parties or either of them, and which was 
deposited with you on or about the 27th day of Feb- 
ruary, 1912, wherein you were to deliver certain pa- 
pers executed by me and certain papers executed by 
some of said parties upon the payment of three thou- 
sand dollars for my credit. Said escrow agreement 
was obtained by fraud and deceit and I will not be 
bound thereby.” Now, if you didn’t know until this 
morning, hadn't the slightest conception until this 
morning that any paper touching Margaret Gleason 
Moore, Frank Allan Moore, or Miles C. Moore were 
on deposit at that bank, or that any escrow agreement 
relating thereto had been made at the bank, why did 
you notify the bank touching those papers on April 
4th? 

A. It wasn't touching those papers. I wrote that 
myself and know just what was there. It was touch- 
ing that release of Walter Baker Moore. 
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O. Why didn’t you say so? 

a ltesays so. 

Q. Why did you say then “all agreement hereto- 
fore made with Walter Baker Moore, Frank Allan 
Moore, Margaret Gleason Moore, Miles C. Moore or 
a i, Clark, their attorney, in regard to the litigation 
between myself and Walter Baker Moore, and to- 
gether with the escrow agreement between myself 
and said parties.” 

A. Yes. 

©. “Said parties.” That is Walter Baker— 

A. (interrupting) Well, I don't pretend to — 

Q. “And which was deposited with you on or 
about the 27th day of February, 1912, wherein you 
were to deliver certain -papers—” 

oye Yes. 

O* (continuing) to them and cert ain papers to 
me. 

me Yes. 

Q. Now, why were you advising the bank that 
these agreements which the bank had nothing to do 
with and which you supposed all the time were in my 
possession until this morning, and concerning which 
you never knew there had been an escrow agreement 
—why were you notifying the bank you were rescind. 
ing those agreements and the escrow relating to 
them? 

oo wasnt rescinding the escrow—I was rescind- 
ing the escrow, in rescinding the agreement that | 
would deliver that release to Walter Baker Moore 
on the payment of that three thousand dollars. 
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QO. That is your only explanation 1s it of this 
fieeter2 

A. That is the explanation I have. 
©. Did you write that yourself? 

A. I wrote that myself. 

Q. You are quite familiar with the legal forms of 
agreements and escrows, etc? 

A. Lought to be after these years hanging around 
with this thing. 

QO. You had in mind the whole situation when you 
wrote letters ° 

A. Ihad in mind that I had to cover the facts. 
There were agreements some place of Frank Allan 
Moore and Miles C. Moore. I was rescinding the 
agreements in that escrow in the bank. It was to 
prevent you and Mr. Stevenson from getting together 
and paying that three thousand dollars into the bank 
and taking out that release, when the whole settle- 
ment of the case depended, not on the six thousand 
dollars, but on the vindication of me by the Moore 
family. 

QO. Now, you thought there was only one paper in 
escrow, that was your release? 

A. Yes, but I didn’t think that at that time—Wes 
cause I knew—Mr. Stevenson had explained to me 
that the Walter Baker Moore vindicating affidavit 
was also there. 

Q. What else was there? 

A. I didn’t know anything else. 

Q. Now, you want the court to understand that 
up to this morning you knew nothing about any pa- 
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pers relating to Frank A, Moore being in that bank? 

Mm. Yes. 

©. You want that understood. 

A. That is as I understand it. I didn't know they 
were there, 

Q. Were you present when this paper was dic- 
tated wherein it says that a release and acquittance, a 
duplicate original of which js hereto attached and 
signed by Miss Mary E. Cronen, is deposited in es- 
crow with the Security Savings & Trust Company of 
Portland, Oregon, the duplicate original being your 
release of Frank, Margaret and Miles? 

A. I don't know anything about that I didn't 
know that was necessary. 

Q. And “upon delivery to the said Security Sav- 
ings & Trust Company of a written statement signed 
by Frank Allan Moore and Margaret Gleason Moore 
in the following form, for delivery to John H. Stev- 
enson or John F. Logan” such and such was to be 
done. Now, you say that was to come back in two 
days? 

A. By return mail. 

Q. By return mail? 

A. That was the only thing I intended. 

Q. Were you there when this was dictated and 
written into the agreement: “The release herein re- 
ferred to"—that is the release of Frank A, Moore and 
his wife and Miles—“is to be delivered to A. FE. 
Clark”—having been previously deposited with the 
Trust Company—“and the written statement afore- 
said” —that is your vindication—‘‘to the aforesaid at- 
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torneys’—that is Logan and Stevenson—‘‘for Mary 
I. Cronen when said sum of three thousand was 


paid’—that is the back sum of three thousand—‘‘and 
upon the failure to make such payment” the release 
is to go back to the attorneys for you and the vindi- 
cation is to come back to me. 

A. Inever knew such a document existed. 

Q. Now, Miss Cronen, as a matter of fact, when 
you signed that release—just refresh your memory— 
these both were prepared in Mr. Logan and Mr. Stev- 
enson's office, weren't they? 

A. Iknow the documents were prepared; I know 
that release of Frank Moore was prepared; I don't 
know when this other was. 

‘OQ. When you signed, refreshing your memory, 


don’t you remember, before you signed this release of 
Frank Moore and his wife and Miles, this stipulation 
was fastened to it, just as it is now? 

A. Positively no. 

(). And you insisted it should be so fastened in 
order that there should be no question about the re- 
lease which was identified in this stipulation? 

A. No, I don’t know any such a thing at all. 

©. Do you want this court to understand that the 
release your attorneys signed was not the release dic- 
(ated in your presence? : 

A. I don't know anything about that. [| was not 
paying attention to legal documents. I was paying 
attention to the thing | wanted and asked for for a 
full year. {f wanted those vindicating affidavits in 
my hands and wanted them when I signed the re- 
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lease, and [ supposed they were in the office and you 
told me you couldn't arrange it now suitable to the 
Moores, and at the saine time suitable to me— 

©. Miss Cronen, if you were to get the vindica- 
tion in your hand when the papers were signed, why 
didn't you get it then, instead of leaving all the papers 
with your attorneys to go into the bank? 

A. That is what I wanted. 

Q. You signed the papers that day? 

A. I signed them that day. 

Q. All the papers were signed and the matter 
closed? 

Zoe Yes, 

Q. Did you ask for the Walter Baker Moore vin- 
dication that day? 

ewe aekedwfor it—was it in the evening or the 


morning? 


I mean that 
That tine? 
AGEss 

Why, yes, I did, 

Then why, if that was the understanding, were 


OP ORO 


all the papers put in an envelope and left with your 
attorney ? 

A. Well, the escrow—the release and anything 
that pertained to the escrow, whatever legal docu- 
ments— 

Q. Iam speaking of the vindication. If you were 
to have that in your hand at that moment, why didn't 
weurcet it? 

A. TI simply left that to Mr. Stevenson. 
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O. Left them altogether? 

A. Yes, and I went home, and I telephoned him 
early in the morning I must see him; for fear that 
would get into the escrow, I must see him before he 
turned it in, but he had already sent them in, but he 
said it was a matter of small importance. They said 
this thing will be straightened up in a few weeks any- 
way, why not let it wait? I said “I have been con- 
ceding and conceding and conceding for a full year 
and I am tired of it.” 

Q. When did you see Mr. Logan about the mat- 
ter? 

A. I didn’t see Mr. Logan at all. 

Q. When did you see Mr. Stevenson? 

A. Monday morning. I won’t say Monday morn- 
ing. I was under the impression it was the next day, 


but the next day was Sunday so it must have been 


Monday. 
©. In the morning? 
A. In the morning. 
@® Whattimes 


A. IJ think about eleven o'clock. 
Q. Had the papers already gone into escrow? 

A. Mr. Stevenson said so. Said “Well, they have 
oOmeniie 

QO. What did you say then? 

A. Well, I was very much disappointed and was 
very much chagrined. I felt that I had been done and 
I told him so and we had a scene. 

QO. Why did you think you had been done? 

A. T wanted this thing in my hand and if it hadn't 
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been for that the case would have gone to trial. 

Q. This then, was between you and the attorney. 
You wanted the vindication in your hands before 
complete— 

m Yes. 

(J. (continuing) before complete settlement was 
made, and under the agreement the vindication was 
to come to you when the release came to us? 

ee No. 

(). What is the difference between you and the at- 
torneys now? 

A. The difference between me and the attorneys 
was that they considered the case settled. I was 
granting them ninety days to pay the three thousand 
dollars, and we placed our release subject to three 
thousand dollars. That could have been any time in 
ninety days. 

Q. What are you objecting to now about the set- 
tlement with Walter Baker Moore In this case? 

A. Simply because I have made It a point always 
that the settlement of that case would be the vindi- 
cation of me without further trouble, without further 
publicity, from the entire family, on that entire case. 
That you have told me in reply we can't settle but 
one case. I have said in reply I have the other cases 
and will file them. 

Q. Let’s get back to the Walter Baker Moore 
case. I want to know what you object to now— 
wherein you claim anything has been done which has 
been detrimental. Now, you have Walter's vindi- 
cation, that is it has been in the bank waiting for you 
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for some time. 

AL age 

©. Weumgormthe thee thousand dollars, didn’t 
youl! 

i. Wie. 

©. Meu kepr tia 

A. Well, I told my attorneys at any time I would 
refund it to you. 

O. Where is it now? 


A. It is in my possession. . 

QO.  Wiltere:: 

A. Iam not telling you where. 

Q. You haven't got three thousand dollars, have 
your 


A. How do you know? 

Q. Tam just asking you what did you do with that 
money? 

A. What did I do with that money? 

Q. What did you do with the Moore three thou- 
sand dollars. I want to show she has used it. (to 
Court.) 

A. J have used it. I was to considerable expense. 
I paid fifteen thousand dollars expenses on the case. 

‘Q. Fifteen thousand or fifteen hundred? 

A. Well, that’s no worse than your mistake when 
you put three hundred thousand in a written instru- 
ment. You must remember, I am here alone. 

QO. Twant to know what you did with that money ? 

A. Fifteen hundred to Mr. Logan and Stevenson, 
and fifteen hundred I paid in expenses of tls case. 

QO. Now then, as J understand it, you got three 


- 
‘ 
; 
( 
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thousand dollars? 

Eee Wes, 

Q. The vindication which was agreed upon that 
day has been in the bank waiting for you? 

Pee Yess but that wasn settlement of that case. 

Q. And you have had an opportunity to get that 
at any time;—the additional three thousand has al- 
so— 

A. Yes. 

@) (continuing) been in the bank waiting for you? 
POP Y es; 

Ome Sothat as far as the Walter Baker Moore mat- 
ter is concerned, the only thing you claim you should 
have was that the vindication should have been hand- 
ed over to you the day— 

A. No, you are quite mistaken. You always get 
off on that. You three men told me it was not legal 
to settle up three or four cases under the head of one, 
and I said “all right then, this one will go to trial and 
I will be vindicated by Walter Baker Moore on this 
case—will be vindicated from the defamation of char- 
acter cases”. And my attorneys kept saying it is 
useless notoriety; it wasn't the thing for a woman 
to go into; why not settle on this; and I said “All 
right, I don't want any more publicity; I have had 
plenty” 

Q. What is it you Say you haven't got you think 
you should get in any matters? 

A.. The thing I didn't get was the vindication from 
Frank Allan Moore, or his wife, at the time or any 
time within ninety days. 
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QO. Do you object to the form of the vindication ? 
A. adorn n6. 

©. Mowdenit? 

A. It is a very good form. 

©. You notified the bank that you had rescinded 
everything on April 4th? 

A. Yes. 

QO. Now you say that what you really object to is 

that you didn’t get that vindication within ninety 
days? 
A. No, I didn't say anything of the kind, I said by 
return mail, within a few days. Don’t think you can 
tie me up like that for my heart is in this case, and 
you can’t. 

Q. Let’s go back and see. Let’s read the record. 

COURT: You said ninety days; that is what you 
said. Perhaps you didn't mean it. If you didn’t mean 
it, correct it. 

A. What I meant to say is, you did not procure 
this within ninety days. 

Q. Didn't procure within ninety days? 

A. No. 

‘QO. Are you objecting to that? 

A. No, I don’t object to that. What I object to 
is I did not get them as you promised by return mail. 

Q. What you object to is you didn’t get them by 
return mail. Did you expeet, if it got back by return 
mail, it would be given immediately to you? 

A. Siuuely. 

Q. And the release of Frank delivered to nie? 

A, @eurety. 
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©. Without payment of the additional three thou- 
sand? 

A. The payment of the additional three thousand 
had absolutely nothing to do with that—I am getting 
kind of mixed in my English. 

©. Idon't want to mix you up. 

A. The thing is this: On the payment of that three 
thousand dollars, you were entitled to the release that 
was lying in escrow, don’t you see? 

Q. I see. 

A. Because that other vindication got accidentally 
put in there, it was tied up for ninety wis s. T objected 
to that at the time. 

Q. I wanted one hundred and twenty; you wont- 
ed sixty, and we compromised on ninety. 

A. [don't know anything about that. I left that 
to Mr. Logan. 

Q. Let's get back to the Frank A. Moore matter. 
Then, as I understand it, getting right down now, you 
have eliminated a lot of these matters in controversy, 
apparently. The only thing then that you take excep- 
tion to is this, apparently, that the Frank A. Moore 
and wife vindication did not come back as soon as you 
thought it should. That is, it didn’t come back by 
return mail. 

A. Well, the fact that they all laughed around the 
country, and Mr. Lee told it broadly and the boys told 
it broadly that they got a “cheap settlement because 
they had the goods on her.” And every little while J 
went to the office ‘Have you heard ?” “No, not yet, 
but be patient, they will come. They will come.” 
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Now, on the 24th day of May, Mr. Logan asked me 
to come down to the office. 

Ove Muaalzogan: 

A. Mr. Loganin May. That was Saturday after- 
noon: the ninety days were up and he says: “The 
only way for you to get the vindication out of escrow 
is to go down and release the bank from that.” il 
said “I am not going to take that. I don’t want that.” 
I told him what had been said about me; the vilest 
things that had been said about any woman, after 
they had all promised, and you had promised as their 
Attorney. 

Q. That is in the office that afternoon? 

An Noes. 

Q. You are confining all your testimony touching 
me to that office—that occasion? 

A. That afternoon. 

Q. I never saw you after that? 

2 so, 

@ Nor beforer 

A. But you promised, and you further told me 
that Miles C. Moore had confided to you that I was 
all I represented myself to be. I was a clean good wo- 
man, and it was the regret of his life that we didn't 
marry. 

Q. When did I say that? 

A. When Mr. Stevenson was out with his steno- 
erapher, and that moment Mr. Logan was entering 
tite Too. 

(). Anybody else there but you and [? 

A. You and I, and you also told the same thing 
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to Mr. Stevenson, on another occasion. Do you re- 
member that? 

Q. No, I don't remember that at all. I do remem- 
ber telling you that I never heard Governor Moore 
say a word against you. I say that now. 

A. Yes, and do you remember your saying that 
he regretted it very much. 

Re Woy laiever said—I don't cemeniver saying 
anything of that kind. 

Do you remember saying that to anybody else? 
No, because it wouldn't agree with the facts. 
Well, you are very harsh. 


1 PO > 


‘IT have a very distinct recollection of telling 
you and I tell you again that Miles C. Moore has 
never said a word to me detrimental to your char- 
ACvCT, 

A. Well he couldn't. He couldn't and tell Uwe 
[rue 

Q. Then as I understand, the real trouble is you 
feel that the vindication of Frank should have been 
back within a couple of days, and not having done 
so, you have been wronged or deceived ? 

A. It isn’t a matter of time at all. They went 
forth and said anything they wanted to say, and Mr. 
Lee as their agent, went down to San Francisco with 
the Oregon First Expedition, and in the Palace Hotel 
called a friend of mine out and said the vilest things 
aiter they had retracted the things and he has been 
their paid agent all the time. You know that. 

SL NG, I donit lvew that Tehow that is not 
true, 
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A. Who authorized him to bribe Mr. Stevenson 
with railway stock? 

QO. I don't know. Some of Sidney Gordon's 
dreams, I suppose. 

A. And it was a Sidney Gordon dream sending 
me to China, I suppose? 

(). I thing so. 

A. Youthink so. You don’t know anything about 
that intrigue to send me to China? 

Q. No. 

A. Do you know anything about taking me to 
Paris to seduce me and drop me? 

Q. No, I don't. Now what else? We have heard 
about going to China and an intrigue to take you to 
Paris for seductive purposes? 

A. No, I was to go ona case. I was to take Mrs. 
Jordon traveling around the world? 

Q. Mrs. Jordon? 

A. Yes. 

Mr. NOLAN: That line of testimony ts entirely 
outside. 

Mr. CLARK: I didn’t bring it out. 

COURT: That has nothing to do with this case. 

Q. What are you objecting to? 

A. Iam objecting to the fact that it was not turn- 
ed over to me and I was not able to vindicate my- 
self, and put those things on record and refer my 
friends and people to those things at the time that set- 
tlement was made. 

Q. You say time was not of any particular conse- 


quence to you but what you want is the vindication. 
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RX. J ste I have to be very particular what T say 
here. 

©. What I want is the fact, Miss Cronen. 

Mm ihedact istthis: I object to your not deliver- 
ing this by return mail as you said you would, or 
within a few days afterwards. That would have 
been all right. Not wait until the 29th day of Feb- 
ruary. I wanted to have this on record when my at- 
torneys came to the courtroom and said the case was 
called off. I wanted to show that as a part of my 
statement, instead of their going around the country 
saying they got a cheap settlement. “We had the 
goods on her and she had to do that.” You haven't 
got the goods on me. 

Q. Who said that? 

“A. Walter Baker Moore said that. Miles C. Moore 
said that and Frank said it. 

Who did he say it to? 

That is some of my evidence; I know. 
Well, you said he said it. 

iersaid it. 

Who did Miles C. Moore say that to? 

Mr. NOLAN: That is outside of the case. 

Mr. CLARK: I don't think the witness should 
bring that up. That is all. 


10 PO PAO 


A. Here is a thing I want to tell you. You have 
aman named Parker, not more than two weeks ago— 
COURT: Never mind that. 
Redirect Examination. 
m: Where were Frank A Moore and Margaret 


~ 


Gleason Moore at the time this statement was made? 
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A. I don't know, but I think in Walla Walla. 

Q. You spoke about return mail. How long 
would it take in the ordinary course of affairs for 
mail to go to Walla Walla and back? 

A. I don't know; two days or three probably. 

Witness excused. 


Defense rests. 
JOHN H. STEVENSON, recalled in rebuttal. 


Direct Examination. 
Questions by Mr. CLARK: | 


Mr. Stevenson, you have heard the testimony of 
Miss Cronen, to the effect that this Exhibit 5 is not 
the paper that was dictated, prepared and signed in 
your office on February 24th. [ask you what is the 
fact about it? 

A, This is the paper, yes. 

.Q Is that the form of vindication agreed upon 
at that time? 

A. The form as agreed upon that day, yes. 

Q. There was no substitution of any paper for 
the one that was prepared that day? 

A. If there was, it was done in the bank. 

Q. What? 

A. If there was a substitution, it was done in the 
bank, after it left my possession. 
©. That is your signature? 

A. That is my signature. 
Q. That is your office paper? 
A. That is the office paper, yes, sir. 


Witness excused. 
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JOHN EF. LOGAN, recalled in rebuttal. 
Direct Examination. 
Questions by Mr. CLARK: 


Mr. Logan, you heard the testimony of Miss Cro- 
nen, touching this paper, Exhibit 5. State whether 
or not that is the paper prepared in your office that 
day? 

A. That contains in substance the paper that was 
signed that day. 

Q. What do you mean by “contains in substance 
bie Paper’? 

A. If I remember anything, I remember that that 
was the paper. 


Written by your stenographer? 


Q. Your office made no substitution ? 
Poe no. 

Q. That is on your office paper? 

me Yes. 

. 

a 


Yes. A boy or young man, I think. Iam not 
sure. I forget the—when that was to be returned. 
{ didn’t remember that the 90 days was in there; that 
is, the 90 day clause was in there; but it was to be 
turned over when the money, when everything was 
settled: 

Q. Did you hear anything to the effect that these 
vindications were to be delivered forthwith, or wer- 
en't all the papers to be interchanged at the sami 
time? 

A. Oh yes, everything was to be interchanged at 
the same time. The notion I got, and I got the im- 
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pression from somebody, Lee or yourself, the $6,000 
could be paid practically at any moment. 

O. I think I told you I would endeavor to get it 
within ten days or two weeks. 

A. Yes, there is where the two weeks came in— 
the whole thing in two weeks. 

Q. I hoped to be able to settle within two weeks. 
But didn't for five or six weeks. 

A. It was within two weeks; I remember dis- 
tinctly Miss Cronen was insistent about when it was 
to come down, and you, out of an abundance of cau- 
tion, to give plenty of time for the paper to go up to 
Frank Allan Moore and back—the reason why they 
left out the Governor, was because this vindication 
would delay the final settlement, and Miss Cronen— 

‘Q. I suggested if he was coming in, we should 
take 120 days. 

A. And Miss Cronen was so insistent on getting a 
final vindication, she let him go, and we got the i1m- 
pression it was to be two weeks, was to be in a reas- 
onable time; and out of an abundance of caution you 
took 90 days to get them back. 

(. Everything was to be settled at one time? 

A. Yes, but she got the impression, and that 1s 
I will know better next time—she got 


where I was 
the impression was to come back within two weeks. 
Now, the matter of the trouble afterwards, the ac- 
cusation afterwards— 

(). I don’t care for that. 

A. She brought that to the office, and | am aware 
that is what caused the young woman to make trou- 
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ble afterwards. 

Q. I don't care anything about that, and I regret 
very much if any such thing occurred. No one re- 
grets tt more than I, 

A. I think it my duty to state that Miss Cronen 
called up the fact they might traduce us afterwards, 
and it was the legal opinion that it was outside of 
paekcase. You and I.and Mir. Stevenson agreed that 
what they might do in the future was something out- 
side of this case. Five minutes after they signed these 
vindications, they could turn around and repeat what 
they said, and that would be a subsequent case in 
itself. We couldn’t settle it at that time. That was 


our legal opinion—a matter outside of the case. 


(). You took the opinion that nothing was settled 
subsequent to February 24th? 

A. That is exactly it, what they might do in the 
future would have nothing to do with this case, and 
it would have to bea subsequent.case against any one 
who might traduce her character thereafter. That is 
what our opinion was, but these papers were to come 
back in a reasonable time, and that reasonable time 
was before the trial, and that reasonable time was 
two weeks. But there was nothing contractual. 

Witness excused. 

V. R. LISMAN, a witness called on behalf of the 
plaintiff in rebuttal, being first duly sworn, testified 
as follows: 

Direct Examination. 
Questions by Mr. CLARK: 
Mr. Lisman, on February 24, 1912, where were you 
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employed? 

A. Mr. Logan's office, Logan & Stevenson. 

Q. Do you recall that T was in the office on the 
afternoon of that day? 
Yes, sir. 
And did you—in what room did you see me? 
Mr. Stevenson’s room. 
And did you see Miss Cronen there, this lady 
sitting at the table? 

PO Wesesir. 

Q. And Mr. Logan was there, Mr. Stevenson was 


OPO > 


there? 
A. Yes, sir. 
Q. While we were all there, were you called in 
and certain papers dictated to you? 
Yes, sir. 
Where were the papers dictated? 
Mr. Stevenson’s room. 
You sat at the table in his room? 
Yes, sir. 
And do you know whether or not the rest of 


OPO PO > 


us were sitting around the table close by? 

A. Yessisimeyounwereall. 

‘Q. Miss Cronen was in the room when the aicta- 
tion occurred? 

A. Yes, sir. 

Q. And you thereafter transcribed the dictation ? 

A. I did. 

Q. And having reduced it to writing, what did 
you do with it? 

A. Ithink I gave it to Mr. Stevenson. 
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(). Brought it back into his room? 

PENIS, sir. 

Q. [show you a paper marked Exhibit 5, and ask 
you whether or not that is the document transcribed 
from the dictation which you received at the time in 
question ? 

A. That is the one. 

Q. And did you write the second document there, 
the second release also at the same time? 

fae) eS, Sir. 

Q. Now, was more than one document dictated 
to you touching this matter at that time? I mean 
of this character—this stipulation ? 

oe) Mot that day. 

Q. Is that a true transcription of the notes which 
you received at the time of the dictation taken in 
Miss Cronen's presence? 


ee Yes, sir. 
Witness excused. 
Plaintiff rests. 


Defense rests. 


[ Endorsed]: Transcript of Testimony. Filed 
Reb, 191913. 
A. M. CANNON, 
Clerk U. S. District Court. 


And afterwards, to wit, on the 6 day of March, 1913, 
there was duly filed in said Court, a Petition for 
Appeal in words and figures as follows, to wit: 


156 Mary E. Cronen vs. 


[Petition for Appeal. ] 


In the District Court of the United States for the 
District of Oregon. 
WALTER BAKER MOORE, 
Plaintiff, 
VS. 
MARY E. CRONEN, and SECURITY SAVINGS 
& TRUST COMPANY, a Corporation, 
Defendants. 

The above named defendant, Mary E. Cronen, con- 
ceiving herself aggrieved by the decree made and 
entered herein on Septembr 9th, 1912, finding for 
plaintiff and against the defendant, hereby appeals 
from the said decree to the United States Circuit 
Court of Appeals for the Ninth District; and files 
herein her assignment of errors asserted and intended 
to be urged on appeal. 

The defendant prays for an order of this Court 
staying all further proceedings upon the said decree 
pending this appeal, upon defendant giving a gouu 
and sufficient bond to be approved by this Court. 

STOTT & COLES 
Attorneys for Defendant. 
Mary E. Cronen. 

[Endorsed]: Petition for Appeal. Filed March 6, 

1913. 
A. M. CANNON, 
Clerk U. S. District Gots 
And afterwards, to wit, on the 6 day of March, 1913, 
there was duly filed in said Court, an Order Al- 
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lowing Appeal in words and figures as follows, to 


Wit: 
[Order Allowing Appeal. ] 


In the District Court of the United States for the 
District of Oregon. 
WALTER BAKER MOORE, 
Plain tiff, 
VS. 
MARY IE. CRONEN, and SECURITY SAVINGS 
& TRUST COMPANY, a Corporation, 
Defendants. 
Having considered the defendant Mary F. Cronen’s 
Petition for allowance of appeal and supersedeas 
from the Decree made and entered herein on Sep- 
tember 9th, 1912, together with the assigninent of er- 
rors, upon motion of E. P. Stott of Attorneys for De- 
fendant, Mary E. Cronen, the appeal of defendant is 
allowed as prayed, upon giving a bond in the sum of 
$1000.00 to be approved by this Court; which bond 
shall operate as a supersedeas from the date of its 
approval, and that the clerk of this court shall hold 
said sum of $2935.20 paid into court for the benefit 
of defendant until further order of court. 
Dated March 6, 1913. 
RS oma N, 
Judge. 
[Endorsed]: Order Allowing Appeal. Filed Mar. 
6, 1913. 
A. M. CANNON, 
Clerk U.S. District Court. 
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And afterwards, to wit, on the 6 day of March, 1913, 
there was duly filed in said Court, a Bond on Ap- 
peal in words and figures as follows, to wit: 


[Bond on Appeal. ] 


In the District Court of the United States for the 
District of Oregon. 


WALTER BAKER MOORE, 
Planitiiee 
VS. 
MARY E. CRONEN, and SECURITY SAYENGS 
& TRUST COMPANY, a Corporation, 
Defendants. 

United States Fidelity and Guaranty Company of 
Baltimore, Md., Surety, is held and firmly bound un- 
to Walter Baker Moore, complainant above named, 
in the sum of $1000.00 to be paid unto the said com- 
plainant; for the payment of which, well and truly 
to be made, said United States Fidelity and Guaranty 
Company, and its successors and assigns, binds itself 
and its successors and assigns forever firmly by these 
presents. The defendant, Mary E. Cronen above 
named, has been allowed an appeal to the United 
States Circuit Court of Appeals for the Ninth Dis- 
trict and supersedeas from the decree entered in the 
above entitled suit on September 9th, 1912: and the 
condition of this obligation is that if the said defend- 
ant, Mary FE. Cronen, shall proseeute her appeal ta 
effect and answer the costs taxed in the decree ap- 
paled from, together with all damages, interests and 
cost of such appeal and supersedeas; if she, Mary F. 
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Cronen, defendant, fails to make her said appeal good, 
then this obligation to be void, otherwise to remain 
in full force. 


Signed, sealed and delivered this 6th day of March, 
nos. 
MARY E. CRONEN, 
ee UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, 
[Seal] By DOUGLAS R. TATE, 
Its Attorney in Fact. 
The foregoing bond approved on March 6, 1913. 
Rvs. BEAN 
Judge. 
[Endorsed]: Bond. Filed Mar. 6, 1913, 
A. M. CANNON, 
Clerk U.S. District Court. 
And afterwards, to wit, on the 6 day of March, 1913, 
there was duly filed in said Court, Assignments 
of Error in words‘and figures as follows, to wit: 


[Assignments of Error. | 


In the District Court of the United States for the 
District of Oregon. 
WALTER BAKER MOORE, 
Plaintiff, 
Vs. 
MARY E. CRONEN, and SECURITY SAVINGS 
cer RUST COMPANY, a Corporation, 
Defendants, 
In connection with its petition for allowance of ap- 
peal herein, defendant Mary E. Cronen makes and 
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files this assignment of errors made by the Court 
in its decree entered hereby on September 9th, 1912. 
ik 

The Court sitting as a Court of equity erred in as- 
suming jurisdiction over and rendering a decree in 
the above entitled cause, for the reason that the cause 
of action, if any, shown by the bill of complaint is at 
law: and the Court is, and at all times was wholly 
without jurisdiction of the subject matter. 

Ne 

The Court erred in not dismissing complainant's 

bill for no equity shown. 
Ine 

The Court erred in deciding or adjudging that the 
attorney for defendant Mary E. Cronen, had author- 
ity as agents, or otherwise, to enter into a contract 
for and on behalf of defendant Mary E. Cronen with 
Walter Baker Moore the plaintiff herein, or with his 
duly authorized agent or agents. 

IV. 

The Court erred in deciding or adjudging that a 
contract was made and entered into by and between 
plaintiff Walter Baker Moore and defendant Mary E. 
Cronen, acting by their respective attorneys. 

Ne 

The Court erred in deciding or adjudging that de- 
fendant Mary E. Cronen could not rescind the al- 
leged contract the above entitled Court has adjudged 
was entered into by and between Walter Baker 
Moore, the plaintiff herein, and Mary E. Cronen de- 
fendant herein, acting by their respective attorneys. 
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Vil; 

The Court erred in deciding or adjudging that 
Walter Baker Moore the plaintiff herein had per- 
formed the part of the alleged contract incumbent up- 
on him to be performed by the terms of said alleged 
contract. 

VII. 

The above entitled Court erred in rendering any de- 
cree in said cause other than a decree dismissing the 
plaintiff's complaint in equity. 

VII 

The above entitled Court erred in not rendering a 
decree dismissing the complaint in equity herein. 

WHEREFORE defendant prays that the decree 
herein be reversed and that plaintiff's bill be dis- 
missed. 


STOTT < COmrlr ais 
Attorneys for Defendant 
Mary E. Cronen. 
[ Endorsed]: Assignment of Errors. Filed Mar. 


6, 1973. 
A. M. CANNON, 


Clerk U.S. District Court. 
And afterwards, to wit, on the 5 day of April, 1913, 
there was duly filed in said Court, a Citation on 
Appeal in words and figures as follows, to wit: 


[Citation on Appeal. | 
PNITED STATES OF AMERICA, 
eioURICT OF OREGON ss. 


To WALTER BAKER MOORE, plaintiff, and A. 
EPCLARK, hig attorney, Greeting: 
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WHEREAS, Mary E. Cronen has lately appealed 
to the United’States Circuit Court of Appeals for the 
Ninth Circuit from a decree rendered in the District 
Court of the United States for the District of Ore- 
gon, in your favor, and has given the security re- 
quired by law; You are, therefore, hereby, cited and 
admonished to be and appear before said United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, at San Francisco, California, within thirty days 
from the date hereof, to show cause, if any there be, 
why the said decree should not be corrected, and 
speedy justice should not be done to the parties in 
that behalf. 


Given under my hand, at Portland, in said District, 
this 4th day of April in the year of our Lord, one 
thousand, nine hundred and thirteen. 

CHAS. E. WOLVERTON, 
Judge. 


[Endorsed]: Citation on Appeal. Filed Apr. 5, 


| suv) 
A. M. CANNON, 


Clerk U. S. District @eaime 


And afterwards, to wit, on the 25 day of March, 1913, 
there was duly filed in said Court, an Order to 
Reproduce Evidence in words and figures as fol- 


lows, to wit: 


Walter Baker Moore 168 


[Order to Reproduce Evidence. ] 


In the District Court of the United States for the 
District of Oregon. 
WALTER BAKER MOORE, 
Plait, 
VS. 
NEARY E. CRONEN and SECURE WsSAyINGS 
& TRUST COMPANY, a Corporation, 
Defendants. 

The above entitled cause now coming on to be 
heard on the stipulation of plaintiff and defendant, 
mity E. Cromen for an order of the above entitled 
court re-producing in the appeal of this cause to the 
United States Circuit Court of Appeals for the Ninth 
District the testimony adduced at the time of the trial 
of said cause in the above entitled court in its en- 
tirety, and in the exact words of the witnesses. 

And it further appearing to the court that it is nec- 
essary and essential in the appeal of said cause that 
the testimony be re-produced in its entirety and in 
the exact words of the witnesses. 


It is therefore Ordered and Adjudged that the tes- 
timony adduced at the time of the trial of this cause 
in the District Court of the United States for the Dis- 
trict of Oregon be, on the appeal of said cause, re- 
produced in its entirety in the exact words of the wit- 
nesses. 

CHAS ain WOLVERTON, 
Judge. 
Dated this 25 day of March, 1913. 
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WHEREAS, Mary E. Cronen has lately appealed 
to the United States Circuit Court of Appeals for the 
Ninth Circuit from a decree rendered in the District 
Court of the United States for the District of Ore- 
gon, in your favor, and has given the security re= 
quired by law; You are, therefore, hereby, cited and 
admonished to be and appear before said United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, at San Francisco, California, within thirty days 
from the date hereof, to show cause, if any there be, 
why the said decree should not be corrected, and 
speedy justice should not be done to the parties in 
that behalf. 


Given under my hand, at Portland, in said District, 
this 4th day of April in the year of our Lord, one 
thousand, nine hundred and thirteen. 

CHAS..E. WOLVERTORM 
Judge. 


[Endorsed]: Citation on Appeal. Filed Apr. or 


1913. 
A. M. CANNON, 


Clerk U. S. District Game 


And afterwards, to wit, om the 25 day of March, 1913, 
there was duly filed in said Court, an Order to 
Reproduce Evidence in words and figures as fol- 


lows, to wit: 
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[Order to Reproduce Evidence. ] 


In the District Court of the United States for the 
District of Oregon. 
WALTER BAKER MOORE, 
Plavanitt, 
VS. 
MARKY FE. CRONEN and SECURITY S70 mNGs 
& bers COMPANY, a Corporation, 
Defendants. 

The above entitled cause now coming on to be 
heard on the stipulation of plaintiff and defendant, 
Mary E. Cronen for an order of the above entitled 
court re-producing in the appeal of this cause to the 
United States Circuit Court of Appeals for the Ninth 
District the testimony adduced at the time of the tidal 
of said cause in the above entitled court in its en- 
tirety, and in the exact words of the witnesses. 

And it further appearing to the court that it is nec- 
essary and essential in the appeal of said cause that 
the testimony be re- -produced in its entirety and in 
the exact words of the witnesses. 


It is therefore Ordered and Adjudged that the tes- 
timony adduced at the time of the trial of this cause 
in the District Court of the United States for the Dis- 
trict of Oregon be, on the appeal of said cause, re- 
produced in its entirety in the exact words of the wit- 
nesses. 

CoA a WOLVERTON, 
Judge. 
Dated this 25 day of March, 1913. 
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[Endorsed]: Order. Filed March 25, 1913. 
A. M. CANNON, 
Clerk U. S. District Court. 


And afterwards, to wit, on Saturday, the 5 day of 
April, 1913, the same being the ........ Judicial day 
of the Regular March 1913 Term of said Court; 
Present: the Honorable CHAS. E. WOLVER- 
TON, United States District Judge presiding, 
the following proceedings were had in said cause, 


to-wit: 
[Order Enlarging Time to File Transcript. ] 


In the District Court of the United States for the 
District of Oregon. 


No. 5689. 
April 5, 1913. 


WALTER BAKER MOORE, 
Plaintiff, 
vs. 
MARY FE. CRONEN, et al, 
Defendants. 


Now, at this day, for good cause shown, it is Or 
dered that the defendants’ time for filing and docket- 
ing the record on appeal in this cause, in the United 
States Circuit Court of Appeals, Ninth Circuit, be and 
the same is hereby enlarged and extended ninety (90) 
days from this date. 

CHAS. E. WOLVERT@Rg 
District Judge. 


IN THE 


United States Circuit 
Court of Appeals 


NINTH DISTRICT 


MARY E. CRONEN, 
Appellant, 


VS. 


WALTER BAKER MOORE, 
Appellee. 


BRIEF OF APPELLANT 


Upon Appeal from the United States District Court for 
the District of Oregon. 


Hon. R. S. Bean, Judge 


STATEMENT. 


On July 17, 1912, the appellee filed in the District 
Court of the United States for the District of Oregon his 
Bill of Complaint against the appellant seeking to com- 
pel the specific performance on the part of the appellant 
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of a certain agreement entered into by appellee and 
appellant acting through their respective attorneys. 
Prior to the execution of said agreement referred to 
in appellee’s complaint and appellant’s answer thereto, 
there had existed between appellee and appellant a 
promise of marriage, which had been broken by Walter 
Baker Moore, appellee herein, and a suit was pending in 
the District Court of the United States for the District 
of Oregon in which Mary E. Cronen, appellant herein, 
sought the recovery of damages for the breach of 
promise on the part of Walter Baker Moore. The suit 
for the breach of promise was at issue and set for trial 
in said Court on the 29th day of February, 1912. Nego- 
tiations had been opened between A. KE. Clark, acting 
as attorney for the appellee herein and John F. Logan 
and John H. Stevenson, acting as attorneys for the ap- 
pellant herein, for a settlement of the suit started by 
Mary E. Cronen against Walter Baker Moore. Such 
negotiations looking to the settlement of the suit for 
breach of promise had been continued and pending for 
several months just previous to the execution of the 
agreement above referred to. On February 24, 1912, 
the parties thought they had arrived at such settlement. 
Accordingly the aforesaid attorneys and appellant met 
in the office of John H. Stevenson, in Portland, Oregon, 
to perfect the terms of the settlement. Under the terms 
of this settlement appellant was to receive from ap- 
pellee the sum of $6000.00 and to dismiss her suit for 
the breach of promise and to execute and deliver to 
appellee a full release and discharge of all her claims 
and demands of whatsoever nature against him. Jn 
addition appellee was to deliver to Miss Cronen a state- 


ment of the high moral character of appellant. 
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It has been contended by the appellant herein that 
at the time the promise of marriage existed between the 
appellee and appellant and after the same had been 
broken by appellee, that the family of Walter Baker 
Moore,—principally his brother Frank Allen Moore and 
the wife of Frank Allen Moore and the father, Miles C. 
Moore,—had made certain statements assailing the good, 
moral character and chastity of this appellant. At this 
meeting of the attorneys and appellant on February 24, 
1912, appellant demanded that a signed statement by 
Mr. and Mrs. Frank Allen Moore be delivered to her 
vindicating her of such charges of unchastity and certi- 
fying to her high standard of moral character. It was 
agreed by the attorney for appellee that such statement 
would be executed and delivered to appellant. 


At this same meeting of the attorneys and appellant 
above referred to it was found inconvenient and impos- 
sible to perfect a full and complete settlement of the 
controversy in accordance with the terms agreed upon 
on that day. However, it was on that day further 
agreed, that there be placed in escrow with the Security 
Savings & Trust Company of Portland, Oregon, (1) a 
stipulation for the dismissal by appellant of her suit for 
breach of promise; (2) release and discharge of Walter 
Baker Moore by Mary FE. Cronen of all claims and 
demands against Walter Baker Moore, and (3) a state- 
ment signed by Walter Baker Moore certifying to the 
good, moral character of appellant. <A letter of instruc- 
tion dated February 24, 1912, and signed by John H. 
Stevenson as attorney for appellant, and A. E. Clark, as 
attorney for appellee, was directed to the said Security 
Savings & Trust Company. <A copy of said letter of 
instruction appears on page 49 of the Transcript of 
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Record and is marked ‘‘Plaintiff’s Exhibit L.’’ Ac- 
companying such letter of instruction were the (1) 
stipulation, (2) release and (3) statement agreed to be 
placed in escrow, copies of which appear on pages 50, 
51 and 52, respectively, of the Transcript of Record and 
are marked ‘‘Plaintiff’s Exhibit 2,’’ ‘‘Plaintiff’s Ex- 
hibit 3”’ and ‘‘Plaintiff’s Exhibit 4,’’ respectively. By 
the terms of this escrow agreement, as will more fully 
appear by reference to the above mentioned letter of 
instruction, $3000.00 of the $6000.00 agreed to be paid 
appellant was paid to her at the time the agreement was 
made, and the additional $3000.00 was to be paid within 
90 days from date, or May 24, 1912. Upon the payment 
of said additional $3000.00 within the 90 days the Secur- 
ity Savings and Trust Company was to deliver to ap- 
pellee the stipulation and release accompanying the let- 
ter of instruction, and the statement of vindication 
signed by Walter Baker Moore was to be delivered to 
the appellant. 


At the meeting of the attorneys and appellant above 
referred to Miss Cronen, the appellant, demanded that 
a statement of vindication of the charges made against 
her be signed by Mr. and Mrs. Frank Allen Moore and 
delivered to her. And because of the degratory state- 
ments assailing the appellant’s character, which were 
alleged to have been made by the family of Walter 
Baker Moore, appellee, such signed statement was to he 
forthwith delivered to appellant. Thereupon a stipula- 
tion was at this time entered into between John H. 
Stevenson acting as attorney for Mary E. Cronen, and 
A. E. Clark, acting as attorney for Walter Baker Moore, 
whereby upon the delivery to the said Security Savings 
and Trust Company Bank of a written statement, signed 


7 


by Frank Allen Moore and Margaret Gleason Moore, 
certifying to the moral character of Mary E. Cronen, 
this appellant was to cause to be delivered to appellee a 
release of all claims and demands that she may have 
against Frank Allen Moore and Margaret Gleason Moore 
and Miles C. Moore. A copy of which stipulation ap- 
pears in the Transcript of Record on page 61 and is 
market ‘‘Plaintiff’s Exhibit 5,’? and a copy of which 
release appears in the Transcript of Record on page 63 
and is marked ‘‘Plaintiff’s Exhibit 6.”’ 


At the time of the execution of the stipulation last 
referred to and marked ‘‘Plaintiff’s Exhibit 5,’’ it was 
understood that such statement signed by Frank Allen 
Moore and Margaret Gleason Moore was to be delivered 
to this appellant as soon as such could be drafted and 
mailed to Walla Walla, Washington, for the signature 
of Frank Allen Moore and Margaret Gleason Moore and 
then returned, and a space of two weeks was agreed in 
which to make such delivery of the statement to appel- 
lant. No such statement was delivered or tendered ap- 
pellant in accordance with the terms of the agreement 
and on April 4, 1912, appellant wrote the Security Sav- 
ings and Trust Company a letter rescinding and can- 
celling all agreements heretofore made with Walter 
Baker Moore or his attorney in regard to the contro- 
versy between Walter Baker Moore and herself. A copy 
of which letter appears on page 109 of the Transcript 
Record and is marked ‘‘Plaintiff’s Exhibit 8.’’ 


In explanation, it will be observed from the fore- 
going statement of the facts in this case that appellant 
for a consideration of $6000.00 and the delivery to her of 
a statement of her good moral character, signed by ap- 
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pellee, was to release appellee from all claims and de- 
mands against him and dismiss her suit for the breach 
of promise. A limit of 90 days from the execution of 
the escrow agreement was placed upon the fulfillment 
of this part of the agreement. In further explanation, 
it will be observed that appellant’s attorney and the 
attorney for the family of appellee entered into a stipu- 
lation at the same time and place whereby appellant 
was to release Frank Allen Moore, Margaret Gleason 
Moore and Miles C. Moore from all claims and demands 
against them upon the delivery to appellant of a state- 
ment signed by Frank Allen Moore and Margaret Glea- 
son Moore certifying to her high moral character. 


It is our contention that the statement last referred 
to was to be delivered immediately or at the outside 
within a space of two weeks from the time such stipula- 
tion was entered into. It is also our contention that 
such statement was not delivered in accordance with the 
terms of the agreement and that such was never deliv- 
ered or a tender of delivery ever made prior to the trial 
of this suit, and hecause such was not delivered in ac- 
cordanee with the terms of the agreement, we claim that 
the Court erred in granting the relief to appellee prayed 
for in his complaint. 


It is our further contention that the stipulation eall- 
ing for the payment of the $6000.00 and the delivery of 
the statement by Walter Baker Moore to appellant in 
exchange for her discharge of appellee and the dismissal 
of the suit against him, and also the stipulation ealling 
for the delivery of the statement signed by Frank Allen 
Moore and Margaret Gleason Moore in exchange 
for their discharge hy appellant formed one and 
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the same eserow agreement. In other words, that 
the two stipulations went to make up a part of 
the agreement for the settlement of the contro- 
versy between appellant and appellee, and that a ful- 
fillment of the contract was only made when all the 
terms embodied in the two stipulations and the letter of 
instruction to the Security Savings and Trust Company 
had been complied with. The decree of the trial Court 
was erroneous in failing to decree the delivery of the 
statement signed by Frank Allen Moore and Margaret 
Gleason Moore to this appellant in exchange for her 
release of all claims against them, as agreed to in the 
stipulation shown on page 61 of the Transcript of 
Record. 


ASSIGNMENT OF ERRORS. 


The appellant has assigned and does assign as errors 
committed by the Court and apparent on the face of the 
record, the following, to-wit: 


1, 


The Court sitting as a Court of Equity erred in as- 
suming jurisdiction over and rendering a decree in the 
above entitled cause, for the reason that the cause of 
action, if any, shown by the bill of complaint is at law; 
and the Court is, and at all times was wholly without 
Jurisdiction of the subject matter. 


IL. 


The Court erred in not dismissing complainant’s 
bill for no equity shown. 
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Ill. 


The Court erred in deciding or adjudging that the 
attorney for defendant Mary E. Cronen, had authority 
as agents, or otherwise, to enter into a contract for and 
on behalf of defendant Mary EK. Cronen with Walter 
Baker Moore the plaintiff herein, or with his duly au- 
thorized agent or agents. 


TV. 


The Court erred in deciding or adjudging that a con- 
tract was made and entered into by and between plain- 
tiff Walter Baker Moore and defendant Mary HE. Cronen, 
acting by their respective attorneys. 


Ne 


The Court erred in deciding or adjudging that de- 
fendant Mary FE. Cronen could not rescind the alleged 
contract the above entitled Court has adjudged was en- 
tered into by and between Walter Baker Moore, the 
plaintiff herein, and Mary E. Cronen defendant herein, 
acting by their respective attorneys? 


VI. 


The Court erred in deciding or adjudging that Wal- 
ter Baker Moore the plaintiff herein had performed the 
part of the alleged contract incumbent upon him to he 
performed by the terms of said alleged contract. 


site ll: 


The ahove entitled Court erred in rendering any de- 
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cree in said cause other than a decree dismissing the 
plaintiff’s complaint in equity. 


VIUl. 


The above entitled Court erred in not rendering a 
decree dismissing the complaint in equity herein. 


POINTS AND AUTHORITIES. 


I. 
The escrow agreement may be partly written and 
partly oral. 
Campbell v. 'Thomas, 42 Wis. 437. 
Stanton et al v. Miller et al, 58 N. Y. 202. 
Gaston v. City of Portland, 16 Oregon 255. 


II. 


Time may be made of the essence of the contract by 
the express stipulation of the parties, or, without such 
express agreement, by the nature of the contract itself, 
or of the cireumstances under which it was made. 


Gale and Gale v. Archer, 42 Barbour (N. Y.) 320. 
Quinn v. Roath, 37 Conn. 16. 

Taylor v. Longworth, 39 Peters (U. 8.) 70. 
Ewing v. Crouse, 6 Ind. 312. 


Hull Coke & Coal Co. v. Empire Coal & Coke Co., 
113 Federal 256. 


iy : 


III. 


Failure of the plaintiff to make good his representa- 
tions as to future acts to be performed by him, and 
which were a material inducement to defendant to enter 
into the contract, constitutes a defense to specific per- 
formance, although the representations were no part of 
the contract, and although there is no doubt as to plain- 
tiff’s legal right under the contract. 


Beaumont v. Dukes, Jac. 422, 23 Rev. Rep. 110, 
4 King. Ch. 422, 37 Eng. Reprint 400. 


Vol. 36, Cyclopedia of Law and Procedure 700. 


ae 


The entirety of a contract depends upon the inten- 
tion of the parties and not the divisibility of the sub- 
ject. 


Shinn v. Bodine, 60 Pa. St. 182. 
Pope v. Porter, 102 N. Y. 366. 
Norrington v. Wright, 115 U. S. 188. 
Clark v. Wheeling, 53 Federal 494. 


V. 


Where two or more written instruments are exe- 
euted on the same day, relate to the same subject mat- 
ter, and one refers to the other, the presumption is that 
they evidence but a single contract. 


Byrne v. Marshall, 44 Ala. 355. 


Sewall v. Henry, 9 Ala, 24. 


43 
Vangine et al v. Taylor, 18 Ark. 65. 
Rogers et al v. Kneeland, 13 Wend. (N. Y.) 116. 


Vol. 9, Cvelopedia of Law and Procedure, 580- 
581. 


VI. 

The decree must conform to the contract. 
Bennett v. Giles, 111 Ill. App. 428. 
Freeburgh v. Lamoureux, 15 Wyo. 22. 
26 Am. Eng. Ene. of Law, 66 (2nd Ed.) 
20 Ency. of Pleading & Practice, 496. 
Giplin v. Watts, 1 Colo| 479. 


VIL. 


Specific performance is an equitable remedy, which 
compels the performance of a contract in the precise 
terms agreed upon, or such a substantial performance as 


will do justice to the parties under the circumstances of 
the case. 


Stoddard v. Hart, 23 N. Y. 556. 
Rison v. Newberry, 90 Va. 521. 
Owens v. Hall, 13 Ohio St. 571. 
Freeburgh v. Lamourens, 15 Wyo. 22. 


Vol. 22 Am. & Eng. Ency, of Law 909 (1st Ed.) 


IX. 


The defendant may have specific performance of the 
version of the contract as set up and proved. 
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Thompson v. Hawley, 14 Oreg. 199. 
Garrett v. Goff, 61 W. Va. 221. 


Bradford v. Union Bank of Tennessee, 13 How. 
CN. YY?) Wo. 


X. 
In a suit for specific performance the defendant has 
a right to plead in his answer, as new matter, a contract 
different from the one alleged in the complaint, and the 


Court will then ascertain from the evidenee which was 
the real contract. 


Thompson v. Hawley, 14 Oreg. 199. 
ME. 
The judgment in equity cases is not controlled by the 
prayer for relief. 

- Gilmore v. Gilmore, 7 Oregon 374. 

State v. Tooker, 46 Pae. 33. 

Davis v. Davis, 23 Pae. 715. 

Polk v. Wendall, 9 Cranch. 8&7. 

Century Digest, Vol. 19, Equity, 1005. 


ARGUMENT. 


Our contention in this case is, that the appellee was 
not entitled to his decree for specific performance ob- 
tained in the trial Court. The main propositions in- 
volved in the ease, briefly stated, are as follows, namely: 
(1) Within what time, if any, the terms of the escrow 
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agreement were to be fully performed upon the part of 
the appellee; and (2) was the time in which the terms of 
such escrow agreement were to be performed of the 
essence of the contract; and (8) did the appellee make 
performance, or tender of performance, within such 
time; and (4) did the non-performance, or tender of 
performance, on the part of the appellee, within that 
time work a forfeiture of any right the appellee may 
have had under the contract. 


In our argument we hold that there was a time in 
which the terms of the escrow agreement were to be 
fully performed on the part of the appellee, and that 
such time was of the essence of the contract, and that 
the appellee failed to make performance, or tender of 
performance, within such time, and that the non-per- 
formance, or tender of performance, on the part of the 
appellee within that time deprived him of any right to 
the relief sought in his complaint. 


A further point of argument urged by appellant is, 
that the two stipulations were a part of the escrow 
agreement and the terms of the same taken together 
formed a contract of entirety. If the appellee was en- 
titled to his decree for specific performance at al], such 
decree should have been one enforcing the full terms of 
the escrow agreement and the Court was without power 
to grant only a partial performance thereof, and that 
it was error to grant a decree which compelled only 
partial performance. 


In discussing the propositions mentioned we have 
deemed it necesary that due regard be had at all times 
for the facts and circumstances surrounding and enter- 
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ing into the exeeution of the escrow agreement between 
the parties. For it will be seen that appellant by the 
escrow agreement was not only to release Walter Baker 
Moore, appellee, from all claims and demands against 
him, but was to also release certain members of ap- 
pellee’s family from all claims and demands against 
them. It was the things which formed the attendant 
cireumstanees surrounding the execution of the eserow 
agreement and from which the appellant wished to be 
freed and vindicated of, that actuated appellant in con- 
senting to give the release of the appellee’s family. 


THE ESCROW AGREEMENT MAY BE PARTLY 
WRITTEN AND PARTLY ORAL. 


We contend that the agreements made at the meet- 
ing of the appellant and the attorneys for appellant and 
appellee on February 24, 1912, formed one and the same 
contract. We further contend that there is no question 
hut what some of the terms of this agreement as men- 
tioned in the letter of instruction to the Security Sav- 
ings and Trust Company (Plaintiff’s Exhibit I’? Tran- 
seript of Record, page 49), were to be fully performed 
and complied with within 90 days, or by May 24, 1912. 
The stipulation (‘‘Plaintiff’s Exhibit 5’’ Transeript of 
tecord, page 61) entered into between the attorneys 
representing the respective parties calls for the delivery 
hy appllee of a statement of the good moral character of 
appellant, signed hy Frank Allen Moore and Margaret 
Gleason Moore, to the Security Savings and Trust Com- 
pany and the surrender by the Seeurity Savings and 
Trust Company, upon the delivery of the same, of a full 
release hy Mary F. Cronen of Frank Allen Moore, Mar- 
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garet Gleason Moore and Miles C. Moore of all elaims 
and demands against them. The time in whieh this 
statement, last referred to, was to be delivered, is a 
question in dispute. 


As mentioned in our STATEMENT, of the facts and 
circumstances surrounding the execution of the escrow 
agreement, Mary HK. Cronen, appellant herein, claimed 
that certain statements had been made by the family of 
appellee imputing unchastity to her and attacking her 
moral charaeter. Her claim was well known to the 
attorney for the appellee. (Transcript of Record, pages 
118 and 125). The testimony shows elearly that her 
snit for the breach of promise was commeneed for 
other reasons than the mere obtaining of a money judg- 
ment. (Transcript of Record, pages 96 and 101). She 
was a good woman. Had entered into this promise of 
marriage with appellee in good faith and sineerity. Had 
told her friends that she was about to be married to 
appellee, and she was looking forward to the event with 
Joyful satisfaction. The date of the marriage was post- 
poned and finally the appellee refused to marry her at 
all. The family of the appellee had spread broadeast 
among the friends and acquaintances of appellant 
charges imputing to her unchastity and immoral conduct. 
It was with shame that she faced her own people and 
her friends. She became almost an outeast beeause of 
these unwarranted statements made for the purpose of 
breaking off the engagement. It was from the stigma 
of these false charges that this poor woman was suf- 
fering, and not from the fact that her engagement was 
broken, and not for the want of money damages to sooth 
her. She wanted to be vindicated of these untrue state- 
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ments. She wanted her friends and associates to know 
that such statements were false. She wanted that good 
name back. This was the moving cause and the one 
essential thing entering into the execution of the escrow 
agreement on her part. Her suit for breach of promise 
was to be tried within five days of the time this agree- 
ment was made. She had hoped that within five or six 
days the result of that suit would be such as to enable 
her to go to her own people and her friends and say to 
them that these charges were untrue and groundless. 
With the obtaining of this vindication of the charges 
made against her uppermost in her mind, can it be said 
that she entered into this agreement with no under- 
standing as to when such statement of vindication was 
to be made and delivered to her? Can it be said that 
she was willing that such statement of vindication was 
to be delivered to her at the convenience of the ap- 
pellee? And keeping in mind her anxiety and insist- 
ence upon having this statement, and keeping in mind 
the fact that within five or six days the testimony pro- 
duced at the trial of the suit for breach of promise 
would in itself show the falsity of these charges, can 
it be said she was willing that appellee should have 90 
days, as claimed hy appellee, in which to deliver to her 
the statement of her good moral character, when such 
could be obtained almost immediately, or at the outside 
within a space of two weeks? We repeat again that 
what this appellant wanted all through the negotiations 
for a settlement of her suit was a vindication of the 
charges made against her. She did not want to wait 
indefinitely for this—she did not want to wait longer 
than it was absolutely necessary. It was only right to 


presume that when her suit for breach of promise was 
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heard, if the appellee had any proof of the charges 
made against her, he would produce it at such trial. 
That then and there Frank Allen Moore and Margaret 
Gleason Moore and Miles C. Moore would testify or not 
testify to such charges. And we say again, the appel- 
lant knew that within five or six days from the time the 
escrow agreement was made, that the result of the trial 
would be sueh as she could or she could not go to her 
friends and people and say to them that the charges 
were untrue and malicious lies. 


With these facts and circumstances surrounding and 
entering into the execution of the escrow agreement, 
what then was the understanding as to when the state- 
ment of vindication signed by Frank Allen Moore and 
Margaret Gleason Moore was to be delivered to appel- 
lant? We claim that such was to be delivered within 
two weeks. It is true, as evidenced by the letter of in- 
struction to the Security Savings and Trust Company 
(Transcript of Record, page 49, the additional $3000.00 
and stipulation and release and statement therein men- 
tioned were to be all delivered within a space of 90 
days. But why was the limitation of 90 days placed 
upon this part of the agreement? The testimony on 
page 101 of the T'ranscript of Record clearly indicates 
that it was for the purpose of securing the additional 
$3000.00 to be paid to appellant, and not for the purpose 
of carrying out any of the other terms of the agreement. 
It was not going to take 90 days to get the statement 
signed by Frank Allen Moore and wife returned to ap- 
pellant. True it is that the stipulation (‘‘Plaintiff’s 
Exhibit 5’’ Transeript of Record, pages 61 and 62), en- 
tered into February 24, 1912, calling for the delivery of 


20 


such statement of Frank Allen Moore and Margaret 
Gleason Moore and the release by appellant, reads, in 
part, as follows, to-wit: 

‘‘The release herein referred to is to be deliv- 
ered to A. KE. Clark, and the written statement afore- 
said to the aforesaid attorneys for Mary E. Cronen 
when said sum of $3000.00 is paid, and upon fail- 
ure to make sneh payment as provided for in 
the instructions to the escrow agent, the release is 
to be surrendered to said attorneys for Mary KE. 
Cronen, and the statement to the said A. KE. Clark.”’ 

There is no question but what the additional $3000.00 


could be paid prior to the expiration of the 90 days. 
And as shown by the testimony there was a general un- 
derstanding that such would be paid much sooner than 
that time, and the whole settlement completed. (Tran- 
seript of Record, page 104). But through an abundance 
of precaution the 90-day period was agreed upon. 

Now then, the testimony adduced at the trial of this 
suit and cited by us in this argument, is not such as to 
contradict the terms of the stipulation as above referred 
to, but to explain the same. In other words, though 
the stipulation says, ‘‘The release herein referred to is 
to be delivered to A. FE. Clark, and the written state- 
ment aforesaid to the aforesaid attorneys for Mary E. 
Cronen when said sum of $3000.00 is paid, ete.,’’ there 
eonld have been an oral agreement or understanding 
that such statement was to be delivered within a period 
of two weeks from the execution of the escrow agree- 
ment. 


Gaston v. City of Portland, 16 Oregon 255. 
Campbell v. Thomas, 42 Wis. 437. 
Stanton et al v. Miller et al, 58 N. Y. 202. 
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Or we might go a step further and ascertain the time 
in which this statement was to be delivered from the 
intention of the parties at the time of making the escrow 
agreement, and following the doctrine laid down in 
Gaston v. City of Portland (supra) that ‘‘the intent of 
the grantor must govern, and this is to be derived from 
all the facts, cireumstances and proof,’’ then the time 
in which the statement was to be delivered can be ascer- 
tained from the intent of the appellant in stipulating to 
release certain members of appellee’s family from all 
claims and demands upon a consideration of obtaining 
this statement; and that intent is to be derived from 
what was said, from what was done at the time of the 
execution of the escrow agreement, and from what 
was sought to be accomplished by making such agree- 
ment. We have seen that the uppermost thing in ap- 
pellant’s mind in making the escrow agreement was the 
obtaining of this statement of vindication. In the exami- 
nation at the trial of this case of Mr. John H. Stevenson, 
who acted as one of the attorneys for appellant at the 
time of making the escrow agreement, being questioned 
as to when the statement of Frank Allen Moore and 
Margaret Gleason Moore, mentioned in the stipulation 
(‘Plaintiff’s Exhibit 5,” Transcript of Record, page 
61), was to be delivered, said: 


‘“Well, the only conversation I can recall now 
was this: J think Miss Cronen asked Mr. Clark 
how soon he could have back the statements by 
Frank Allen Moore and Margaret Gleason Moore, 
and I don’t pretend to remember the dialogue, but 
what I gained from it was merely a matter of send- 
ing up there for the statements.’’ 


And being asked ‘‘Up where,’’ replied: 
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“Up to Walla Walla. And that they would come 
right back. That is, the understanding I gained 
from it was, there would be no difficulty involved, 
or no delay, in getting these statements here, get- 
ting them signed, but whether there was any exact 
agreement between us as to just when they wonld 
be delivered here, my memory isn’t clear.’’ (Tran- 
seript of Reeord, page 78). 


The same witness being further examined by the at- 
torney for the appellee, on the same point, in answer to 
the following question, viz.: 


‘Just one more question T forgot, with the per- 
mission of your Honor. You said a few moments 
ago that you didn’t recall whether there was any 
talk or agreement with respect to the time when the 
statement from Frank and his wife was to be back; 
that is, to be back in Portland; the agreement was 
just as put down in writing, was it not? That that 
statement of Frank’s, when it came here, was to go 
into the bank, or was to be delivered to you when 
the Walter Baker Moore matter was also closed 
up?” 


testified as follows, to-wit: 


‘TY am not prepared to say that was the exact 
understanding. There was a sort of feeling among 
us that the whole matter would be adjusted a great 
deal sooner than it was, and [am not prepared to say 
that it was understood positively among us that tliis 
was—that the Frank Allen Moore feature of it was 
{o await the consummation of the other settlement. 
My understanding was, in a general way, that any 
time the statement of Frank Allen Moore and Mar- 
earet Gleason Moore came here, they meght he 
exchanged for this other, but I don’t know there 
was any positive agreement on the last.”? (Tran- 
seript of Record, pages 83 and 84). 


And again, being asked: 


‘‘____________ And the time to wind it (escrow 
agreement) up was fixed at 90 days?’’ 


answered: 


‘*As to Walter Baker Moore. JI am not so clear 
as to the others. No, there was some talk at the 
time as to how soon we could get these statements 
(statements of Frank Allen Moore and Margaret 
Gleason Moore) back. That is the only thing that 
leads me to think there might be a sort of feeling 
that this phase of it conld be eoneluded sooner. But 
I wouldn’t say any positive meeting of the minds 
upon that point.’’? ‘Transcript of Record, pages 84 
and 85). : 


So the substances of Mr. Stevenson’s testimony is 
that he was uncertain as to whether there was an under- 
standing as to when the statement of Frank Allen Moore 
and Margaret Gleason Moore was to be delivered, but 
from what he heard said at the time he thought there 
might be a feeling that this part of the agreement was 
to he eonelnded before the expiration of the 90 days. 


John A. Logan, who acted as the other attorney for 
appellant at the time of the execution of the agreement, 
was called as a witness at the trial of this suit, and be- 
ing examined as to the point in question, the following 
colloquy between he and the attorney for appellee took 
place: i 


‘““Q. Was it vour understanding at the time 
that we were to receive the release of Frank Moore 
and his wife and Governor Moore before we had 
paid the additional $3000.00?”? 


24 


“A. Well, now, it wasn’t my understanding 
that it was to be paid over, as a matter of contract, 
when it was turned over, but I can see now that 
Miss Cronen understood it that way.’ 


‘“Q. That is, yon mean to say that it was her 
intention to turn over to us, or Frank Moore and 
his wife and the Governor, before we had paid her 
the additional $3000.002”’ 


‘‘A. The way is this: it requires a little ex- 
planation,—I wasn’t there all the time while this 
was being dietated, but this last stipulation with 
reference to Frank Allen Moore,—I had a notion 
that the $3000.00 was to have been paid much 
sooner than 90 days, but out of an abundance of 
eaution, the 90 days was named, although you first 
wanted a longer time.”’ 


‘Q. Yes, I wanted 120 days?’’ 


“A. Out of an abundance of caution, 90 days 
was named. Miss Cronen—and there again comes 
the matter of money that we were looking after, 
and the matter of sentiment and vindieation of 
character she was looking after—she said to you, 
‘Now, when ean that be back?’ And you said, in 
substance, about as soon as the mail ean get baek 
from Walla Walla, as you walked out of the room, 
because you said you were going away over to the 
Sound the next dav or Monday? This was Satur- 
day. She said, ‘I want to know when that will be 
back? I want to know. That is what I want,’ and 
you said two weeks that would be here, giving 
ample time for delayed mail.’? 


““Q. Then it was to go in—when it returned, it 
was going to go into escrow in the Seeurity Savings 
and Trust Company ?’’ 


“A. Tt Svas.’’ 
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‘“(. And was to be delivered at the same time 
the money was?’’ 


“A. Tt was.’ 


‘“Q. I gave it as my opinion we could get it 
baek = in a couple of weeks??? 


“ss. ou did.”’ 


“Q. And that notwithstanding 90 days is 
fixed?”’ 


‘“A. Yes, because she wasn’t to get the vindi- 
eation ithiont the money. You eould hold that vin- 
dication without the money.’’ (Transcript of Ree- 
ord, pages 100, 101 and 102). 


And while we note here that Mr. Logan said appel- 
lant was not to receive the statement of vindication 
until the money was paid, yet we also note that Mr. 
Logan remembers distinctly the conversation the appel- 
lant had with Mr. Clark relative to the returning of the 
statement, which conversation all went to the effect that 
appellant wanted the statement returned as soon as pos- 
sible, as soon as the mail could bring it, and allowing 
for delay, within a space of two weeks. 


Mr. Logan testifying further as to when the state- 
ment in question was to he delivered, said: 


‘‘At the meeting. As we were just elosing the 
meeting, Miss een was insisting all the time she 
wanted that (statement of Frank en Moore and 
Margaret Gleason Moore) down here in as quick a 
time as possible. We lawyers, I am satisfied, didn’t 
give it the importance that she did, but I under- 
stood it was not to be given over until the money 

was paid over, and the money wasn’t to be paid 
over until 90 days it came with the money, al- 
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thongh we understood the money would be here in 
a very short time.’’ (Transcript of Record, page 
104). 


Now then what is to be considered as the time in 
which this statement was to be delivered? Is that time 
to be determined from what her attorneys understood 
when the eserow agreement was made, and whieh un- 
derstanding from their own testimony they seem very 
much in doubt? Or is that time to be determined from 
what this appellant intended and which was most for- 
cibly manifested in what she said and what she insisted 
upon when the agreement was made? <And in this con- 
nection let us take up appellant’s own testimony upon 
eross-examination at the trial of this case: 


‘GQ. Are yon objecting to that?’’ (Meaning the 
procuring of the statement of Frank Allen Moore 
and Margaret Gleason Moore within 90 days). 


‘A. No, I don’t object to that. What I object 
to is that I did not get them as you promised by re- 
turn mail.’’ 


‘Q. What you object to is you didn’t get them 
by return mail. Did you expect, if it got back by 
return mail, it would be given immediately to yon?”’ 


‘(he Surely.”’ 

“<Q. And the release of Frank delivered to 
me?’’ 

“A, Surely.”’ 

“Q. Without the payment of the additional 
three thousand?”’ 


“A. The payment of the additional three thou- 
sand had absolutely nothing to do with that—I am 
getting kind of mixed in my English.” 
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In this we find appellant reiterating with precision 
and emphasis her understanding as to when the state- 
ment was to be returned and delivered to her. 


From the testimony of the appellant and from the 
testimony of both Mr. Stevenson and Mr. Logan, though 
the testimony of the two latter is couched in uncertain 
terms, and from all the facts and circumstances sur- 
rounding the execution of the escrow agreement, we con- 
elude that the time fixed for the delivery of the state- 
ment ealled for in the stipulation (‘‘Plaintiff’s Exhibit 
5’’) was as soon as the same could be sent to Walla 
Walla, Washington, and there signed and returned, and 
a space of two weeks was allowed for this. This un- 
questionably was the testimony of the appellant, and 
that intention was certainly conveyed to the attorney 
for the appellee at the time of making the escrow agree- 
ment. The attorney for the appellee by what he repre- 
sented and told appellant clearly indicated that he was 
aware of appellant’s intention when she insisted upon 
an immediate return of the statement of vindieation, 
and he gave her to understand that he would comply 
with that intention. It is not denied that the statement 
in question was not delivered to appellant or tender of 
delivery made to appellant within the space of two 
weeks from the execution of the escrow agrement. So 
then, if such statement was to be delivered within the 
space of two weeks from the execution of the escrow 
agrement, the non-delivery of such, or tender of deliv- 
ery, on the part of the appellee constituted a breach of 
the contract as to the appellee. Whether or not this 
breach is to be taken as depriving the appellee of any 
right under the eserow agreement will be taken up later, 
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wherein time as being of the essenee of the eontract is 
fully diseussed. 


TIME AS FORMING THE ESSENCE OF THE 
CONTRACT. 


We now take up the discussion as to whether or not 
the time within which the terms of the eserow agree- 
ment were to be performed, was of the essence of the 
contract. Was it essential, taking into consideration the 
thing sought to be accomplished by the escrow agree- 
ment, that the things therein contracted to be per- 
formed, he so performed within the time agreed upon? 
In other words, was it essential that the certificate of 
good moral character be delivered by appellee to ap- 
pellant within the time agred upon, or could such be 
delivered at any time after the period for delivery had 
expired without doing great injustice to the appellant? 


Pomeroy in his special work on Speeific Perform- 
ance on page 453 says: 


‘‘Although, in ordinary eases, time is not es- 
sential, yet it may he, and is, essential whenever 
the intention of the parties, as shown by the con- 
tract, is clear that the performance of its terms 
should be aeeomplished punctually at the stipu- 
lated day it is a matter of intention, and the inten- 
tion must govern.’’ 


and on page 458 he says further: 


‘‘And in general, whenever, from the terms of 
the agreement, or from the nature of the subject 
matter, the treating time as non-essential would pro- 
duce a hardship, and delay by one party in complet- 
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ing or in complying with a term, would necessarily 

subject the other party to serious injury or loss, 

time will be held essential.’? 

We can imagine the facts and circumstances of no 
ease to which the words of Mr. Pomeroy are more appli- 


eable than the case we have here under consideration. 


As heretofore stated, it is contended by appellant, 
that the time within which the statement of Frank Allen 
Moore and Margaret Gleason Moore was to be delivered 
to her was fixed at two weeks from the execution of the 
escrow agreement. Following the doctrine as laid down 
by Mr. Pomeroy (supra) what then would be the effect 
upon appellant if such statement was not so delivered 
to appellant within the time agreed upon. Would she 


suffer any? And if she would suffer at all to what ex- 
tent? 


We do not care to review again all the circumstances — 
surrounding and entering into the execution of the 
escrow agreement. However, we do wish to call to your 
attention again the object sought to be accomplished 
by appellant in the obtaining of the statement of vindi- 
eation signed by Frank Allen Moore and Margaret Glea- 
son Moore, and in this connection a few of the circum- 
stances must be again recalled. Miss Cronen claimed to 
be and was a good woman with a character above re- 
proach. She was educated and cultured. She was well 
thought of by her friends and had a high standing in 
her community. There was a promise of marriage exist- 
ing between she and the appellee. Because the contem- 
plated marriage between she and the appllee did not 
meet with the approval of certain members of the ap- 
pellee’s family they took it upon themselves to spread 
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reports eharging the appellant with’ misconduet, un- 
chastity and immorality. In this way they hoped to 
prevent the marriage, and through such they sueceeded. 
The appellant knew these charges to be malicious lies, 
perhaps her dearest friends and intimate associates 
knew them to be untrue. But what was the judgment 
of all her acquaintances? What was the word passed 
from lips to lips throughout the community in which she 
lived? Here was a good woman, who in the eyes of her 
friends and the people of her community, was being 
dragged down to the depths of that fallen and de- 
graded woman. She was looked upon as an outeast by 
those who did not know the truth. She was ashamed to 
show herself in publice—she was pointed at with ridicule 
and eontempt. That suffering which a good woman has 
to bear through unjust and absolutely unwarrantable 
charges of her misconduct and immorality is beyond 
words to deseribe. There is no suffering so hard to 
bear as the suffering of the mind and the heart. This 
was the suffering which appellant was undergoing 
throughout the entire negotiations for the settlement of 
her suit for the breach of promise; this was the suffer- 
ing from which she wished to be relieved when she 
executed the escrow agreement. It was shown time and 
time again that she cared not for what money she might 
receive in the way of a settlement. She wanted some- 
thing to show that the charges made against her were 
untrue. And if she was suffering from the effects of 
these false reports during the period in which negotia- 
tions were pending, surely she must have suffered as 
much, if not more, when the appellee failed to deliver 
to her the statement of vindieation which he agreed to. 
She had hoped to obtain this statement at the time 
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agreed upon and the failure of the appellee to so deliver 
the same at such time only served to make the suffering 
of the poor woman the more intense. She anxiously 
raited for the appellee to make good his promise and 
repeatedly inquired of her attorney if such statement 
had been delivered. And becoming impatient and in- 
censed because of the failure of the appellee to abide by 
the terms of the escrow agreement she wrote the Security 
Savings and Trust Company rescinding in full the es- 
crow agreement. (Plaintiff’s Exhibit 8, Transcript of 
Record, page 109). This letter was written three weeks 
after the time had expired in which delivery of the 
statement was to be made. [Knowing that the one essen- 
tial thing appellant desired to accomplish through the 
execution of the escrow agreement was the obtaining of 
the statement of vindication as soon as she eould, and 
when she did not obtain it at the time agreed upon, was 
she not justified in rescinding the whole agreement? 
Was it just and fair to this appellant to grant the de- 
eree of specific performance compelling her to carry out 
the terms of the escrow agreement, when the appellee 
had made a breach of the most vital covenant contained 
in the same agrement? 


In the case of Quinn v. Roath, 37 Conn. 16, the Court 
said: 


‘©Whether specific performance of a contract 
shall be decreed is in a great measure dependent 
upon judicial discretion, exercised not arbitrarily 
or capriciously, but reasonably, acording to the eir- 
cumstances of the particular case.”’ 


The Court in granting the decree for specific per- 
formance in the case under consideration virtually dis- 
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regarded the object sought to be accomplished by the 
execution of the escrow agreement. We ask, is it equity 
or justice to grant a decree in favor of one who has been 
at fault, and wholly disregard the suffering and hard- 
ship endured by the innocent party? It cannot be said 
that this appellant did not endure intense suffering and 
hardship through the failure of the appellee to make 
performance of his part of the agreement. Would it 
not be more just and equitable to refuse the decree for 
specific performance and say to this appellant that she 
has heen subjected to great hardship and unfairness 
through the failure of the appellee to abide by the terms 
of the agreement, and because of the hardship and suf- 
fering imposed on her by appellee in failing to abide by 
the terms of the agreement that said appellee was not 
entitled to any relief in a court of equity. We feel that 
the facts and circumstances surrounding this suit would 
warrant the refusal of the decree. 


In the case of Gale & Gale v. Archer, 42 Barbour 
(N. Y.) 320, suit was brought to compel the specifie per- 
formance of a contract entered into between the plaintiffs 
and defendant on June 6, 1862, and to be completed July 
1, 1862. The contract called for the exchange of prop- 
erty of a fluctuating value, and also involving growing 
crops, the care of live stock and the discontinuance of 
work on the farm in the middle of the harvest season by 
the defendant. A breach of the contract was made on 
the part of the plaintiffs by non-performance on the day 
specified, and later they brought an action in a court 
of equity asking for the specific performance of the con- 
tract on the part of the defendant. The Court said: 


‘‘In seeking to determine whether time is of the 
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essence of the contract between the parties in this 
action we must see what was the subject of it, and 
what it was that they intended to accomplish, as 
well as its date, and the time fixed for performance. 

Such a contract, or rather the execu- 
tion of it, cannot remain suspended in doubt for any 
period of time, without the most serious anxiety 
and detriment of the contracting party, who intends 
in good faith and is prepared to fulfill. And if the 
other party fails a specific performance cannot be 
enforced without injury and injustice to him who 
has been guilty of no laches or wrong. —--—————- 
The Court will exercise a sound and reasonable dis- 
eretion, and will never grant relief thus sought 
unless it is entirely equitable and right, and will 
work no injustice to the adverse party.’’ 


Following the doctrine laid down in the case just re- 
ferred to, we ask the Court, could the execution of the 
escrow agreement remain suspended in doubt or uncer- 
tainty for any period, without the most serious anxiety 
and detriment to this appellant, who in good faith in- 
tended and was prepared to fulfill the same? Surely 
when she did not receive the statement of vindication at 
the time agreed upon she continued to labor under the 
most serious anxiety as to whether she ever would re- 
ceive such statement. Was not her hopes of obtaining 
some means to partially set her aright before her people, 
shattered when appellee failed to produce the certificate 
of her good moral character at the fixed time? Was 
this failure not a detriment to her? We fail to see where 
it is not an injustice and injury to this appellant to 
wholly disregard the suffering and anxiety and detri- 
ment she experienced through the failure of the appellee 
to make delivery of the statement as agreed. We fail to 
see where it was equitable and just, or wherein the Court 
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could say that it was doing substantial justice to the 
parties, to compel appellant to perform her part of the 
contract, and at the same time absolutely disregard her 
hardship occasioned through the non-performance of the 
escrow agreement on the part of the appellee. 


In concluding this phase of our argument we feel 
Justified in saying that the thing sought to be accom- 
plished by appellant in making the escrow agreement 
was the obtaining of the statement of vindication; that 
the circumstances surrounding the contract were such 
as to demand that such statement be delivered within 
the exact period of time agreed upon; and that that 
period of time was of the essence of the contract. 


We take the following from Pomeroy, page 472, of 
his special work on Specific Performance: 


‘‘Whenever time is essential, delay, as such, 
is never taken into account; that is, the party 
in default does not lose his right to enforce the 
agreement, simply because he delayed in the per- 
formance, but because he failed to comply with its 
terms literally and exactly upon the very day when 
the act was required to be done according to his 
stipulation. If time is of the essence of the con- 
tract, then the whole agreement, with all its rights 
and obhgations turn upon a performance at the 
very appointed day. —-———— In short, if time is 
essential, the same strict rule prevails in equity as 
at law, and the party who has stipulated to do an 
act at a specified time, must do it at that time, or 
he loses all his remedial rights in a court of equity, 
as well as in a court of law.’’ 


And because the appellee failed to make perform- 
ance, of that part of the escrow agreement which was 
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essential, within the exact time agreed upon, we 
strongly contend that he was not entitled to his decree 
for specific performance obtained in the trial court. 


A DECREE IS ERRONEOUS IN NOT REQUIRING 
THE SPECIFIC PERFORMANCE OF 
THE ENTIRE CONTRACT. 


By reference to the decree granted in this case 
(Transcript of Record, page 38), we find the trial Court 
absolutely silent and making no disposition whatever of 
that part of the escrow agreement executed by appel- 
lant and appellee wherein appellee was to deliver the 
statement signed by Frank Allen Moore and Margaret 
Gleason Moore in exchange for a release by appellant as 
provided in the stipulation marked ‘‘Plaintiff Exhibit 
5?’ (Transcript of Record, page 61). 


The branch of our argument which we will consider 
now, involves the question of whether the decree of the 
trial Court was erroneous in not compelling the specific 
performance of the entire contract made between appel- 
lant and appellee. In this connection it is necessary to 
first determine just what constituted the contract be- 
tween appellant and appellee. To determine this we beg 
the indulgence of the Court to call to its attention again 
that at the meeting of the attorneys and appellant on 
February 24, 1912, Mary E. Cronen, appellant, agreed to 
dismiss her suit against Walter Baker Moore, appellee, 
and give him a release and discharge of all claims 
against him in consideration of the payment of $6000.00 
and the delivery to her of a certain statement signed by 
appellee. At this same meeting of the attorneys and 
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appellant a stipulation was entered into whereby appel- 
lant agreed to release and discharge Frank Allen Moore 
and Margaret Gleason Moore from all claims and de- 
mands upon the delivery to her of a certain statement 
signed by Frank Allen Moore and Margaret Gleason 
Moore. Now the question that confronts us here is 
whether or not all matters agreed upon and all things 
done at this meeting of the attorneys and appellant in 
perfecting the settlement agreement constituted one and 
the same contract. In other words, do the things agreed 
to he done as evidenced by Plaintiff’s Exhibits 1 to 4, 
inclusive (Transcript of Record, pages 49, 50, 51 and 
02, respectively), and the things agreed to be done as 
evidenced by Plaintiff’s Exhibits 5 and 6 (Transcript of 
Record, pages 61, 62 and 63, respectively), constitute a 
contract of entirety? Are they to be read together and 
considered as one? 


It is our contention that the settlement agreed upon 
between appellant and appellee was one which included 
and embodied all those things agreed to be done as set 
forth in Plaintiff’s Exhibits 1 to 6, inclusive. 


The meeting of the attorneys and appellant on Feb- 
ruary 24, 1912, was called for the sole purpose of effect- 
ing a settlement of the controversy between appellant 
and appellee. In bringing about this settlement the ap- 
pellant had a right to demand of the appellee anything 
she saw fit, and the appellee had the same right to de- 
mand of the appellant anything he saw fit. Their 
demands could relate to the subject matter of the con- 
troversy, or they could not. They could be material and 
essential demands, .or they could be mere fancy and 
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whims. But when either party, in order to effect the 
settlement, granted to the other his or her demand, 
whether such relate to the subject matter or not, or 
whether it be material or mere fancy, then such thing 
granted and agreed to formed a part of the settlement. 
The agreement to settle the controversy includes every- 
thing granted aud agreed to in order to accomplish the 
settlement. 


True it is Miss Cronen had only sued Walter Baker 
Moore, and yet when she was making the settlement 
with appellee she demanded things from parties she had 
not sued namely, the statement from Frank Allen Moore 
and Margaret Gleason Moore. And this the appellee 
agreed to furnish. (Transcript of Record, pages 64 and 
65). In this instance the thing demanded by appellant 
and agreed to by appellee was such as pertained to the 
subject matter of the controversy. It was a retraction 
of untrue statements made about her, which, if true, 
would have served as a defense to her suit for breach of 
promise against the appellee. 


As to those instruments which relate to the same 
subject matter we quote Cyclopedia of Law and Proce- 
dure, Vol. 9, pages 580 and 581: 


‘(Where several instruments are made as part 
of one transaction, they will be read together, and 
each will be construed with refernce to the other. 
Thus where two or more written instruments are 
executed on the same day, relate to the same sub- 
ject matter, and one refers to the other, the pre- 
sumption is that they evidence but a single con- 
traet:’’ 
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Many cases are cited in suport of this doctrine. In 
the case of Bean et al v. Lawham, 7 Oregon 423, the re- 
viewing Court said: 

‘It is unnecessary for us to consider what would 
be the legal effect of the first agreement, standing 
hy itself, as between the parties to it. The two con- 
tracts being contemporaneous and relating to the 
same subject matter, must be construed together as 
constituting hut one agreement.’’ 


In the case we have under consideration there were 
several instruments executed and agreed to he exe- 
cuted, but each had a bearing upon the same transac- 
tion. Each had for its purpose the accomplishment of 
the settlement of the controversy between appellant and 
appellee. There was a connecting link betwen them all 
—each had reference to the other, and especially did the 
stipulation agreeing to deliver the statement signed by 
Frank Allen Moore and Margaret Gleason Moore to 
appellant, refer to the other matters concluded that 
day,—for we find such stipulation reciting that the state- 
ment therein agreed to he given should be delivered 
when the additional money was paid. And yet the de- 
cree of the Court absolutely fails to take any notice of 
this part of the agreement. The decree cuts the con- 
tract in two—one branch is divorced from the other and 
given no consideration whatever. We fail to see where- 
in the agreement to deliver the statement signed by 
Frank Allen Moore and Margaret Gleason Moore was 
not just as much a part of the contract of settlement as 
was the payment of the $6000.00. The appellant de- 
manded such all through the negotiations for the settle- 
ment of the controversy between she and the appellee. 
(Transcript of Record, page 96). She demanded it the 


39 


day the settlement was agreed to before she would eon- 
sent to a settlement. Her demand was one which arose 
out of the subject matter then being disposed of, and in 
order to perfect a settlement and dispose of the matter 
the appellee acceded and agreed to her demand. With 
these facts, together with the instruments themselves, we 
fail to see where the contract for the settlement of the 
controversy between appellant and appellee did not in- 
clude the agreement to deliver the statement of vindiea- 
tion signed by Frank Allen Moore and Margaret Glea- 
son Moore in exchange for appellant’s release. We elaim 
that the decree granted in this ease was erroneous )e- 
eause it failed to decree a specific performance of the 
entire contraet. It is a well settled prineipal of equity 
that a decree compelling specific performance must con- 
form to the contract. 


Bennett v. Giles, 111 Tl. App. 428. 
Freeburgh v. Lamoureux, 15 Wyo. 22. 
26 Am. & Eng. Enc. of Law, 65-66. 


20 Ene. Pleading & Practice, 496. 
Giplin v. Watts, 1 Colo. 479. 


The decree must be such as will enforce the contract 
in all its terms and conditions. If the deeree fails to 
make disposition of the entire contract, then the Court 
stands in the position of making a new contract between 
the parties when it takes no notice of terms embodied 
in the original agreement. No Court has the power to 
make a new contract between the parties, and yet in this 
ease it does make sueh a contract when it loses sight of 
material covenants contained in the original agreement. 
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It might be said that the decree in this case enforced 
the terms of the contract as set forth in appellee’s com- 
plaint—but it is most probable that a complaint in a 
ease of this nature will set forth a contract which is 
most favorable to the complaining party, and in the case 
under consideration we feel that such was the aim of the 
appellee. However, the Court is not bound by what the 
complaint may set up as the contract, for in Thompson 
v. Hawley, 14 Oregon 199, the Court said: 


‘‘In a suit for specific performance the defend- 
ant has a right to plead in his answer, as new mat- 
ter, a contract different from the one alleged in the 
complaint, and the Court will then ascertain from 
the evidence which was the rea] contract.’’ 


The answer of the appellant to appellee’s complaint, 
alleged, as new matter, but as a part of the original con- 
tract, the agreement to deliver the statement of Frank 
Allen Moore and Margaret Gleason Moore in exchange 
for her release of all claims against them. ‘The com- 
plaint failed to make any mention of this part of the 
agreement, but having established that such was a part 
of the original contract, and having also established that 
the appellant had a right to set such up in her answer, 
was she then entitled to a decree enforcing her version 
of the contract? The Supreme Court of the State of 
Oregon has passed directly on this question, in Thomp- 
son v. Hawley (supra), wherein it said that the de- 
fendant may have specific performance of the version of 
the contract as set up and proved. 


See also: 


Garrett v. Goff, 61 W. Va. 221. 
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Bradford v. Union Bank of Tennessee, 13 How. 
(N. Y.) 169. 


Im coneluding our argument we feel that in all jus- 
tice and equity the trial Court should have refused the 
decree granted herein for no equity shown on the part 
of the appellee, when it was shown that the appellee 
had failed to carry out the essential term of the contract 
within the time prescribed by such contract. 


In addition the decree as granted was erroneous 
when it failed to provide for the specific performance of 
the entire contract as set up and proved. 


For the foregoing reasons, we respectfully submit that 
the decree of the lower Court should be reversed and the 


complaint dismissed. 
Respectfully submitted, 


STOTT & COLLIER, and 
J. L. HOPE, 
Attorneys for Appellant. 
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United States Circuit Court 
of Appeals 


NINTH DISTRICT 


MARY E. CRONEN, 
Appellant 


VS. 


WALTER BAKER MOORE, 
Appellee. 


BRIEF OF APPELLEE 


Upon Appeal from the United States District Court for 
the District of Oregon. 


HON. R. S. BEAN, Judge 


STATEMENT. 


This is a suit in equity brought by the ap- 
pellee against the appellant to compel the deliv- 
ery to appellee of certain papers deposited in 
escrow with the Security Savings & Trust Com- 
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pany, of Portland, Oregon. The Security Sav- 
ings & Trust Company was made a defendant 
but made no appearance in the suit. The pa- 
pers were deposited in escrow in connection 
with a settlement between appellant and appel- 
lee of an action at law pending in the Circuit 
Court of the United States for the District of 
Oregon. The bill in equity may be found on 
pages 1 et seq of the transcript of record. We 
feel that it would be profitable in this statement 
to give a somewhat detailed history of the cir- 
cumstances leading up to the filing of the bill 
in equity. 

In May, 1911, Mary E. Cronen, appellant 
here, brought an action at law in the Cireuit 
Court of the State of Oregon, for Multnomah 
County, against Walter Baker Moore, appellee. 
The action was removed to the Circuit Court of 
the United States. This law action was brought 
to recover damages for the alleged breach of a 
marriage contract. In the law action the de- 
fendant interposed an answer in the nature of a 
general denial. A copy of the complaint in the 
law action is attached to the bill in equity as 
Iixhibit ‘‘A’’ and may be found on pages 20 
et seq. of the transcript. A copy of the an- 
swer in the law action is likewise attached to 
the bill in equity as Exhibit ‘“B’’ and may be 
found on page 24 of the transcript. In the 
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law action John EF. Logan and John H. Steven- 
son, of Portland, Oregon, were the attorneys for 
Mary E. Cronen, and A. E. Clark of Portland, 
Oregon, was the attorney for Walter Baker 
Moore. (Pp. 42 and 48 trans.) The matter of 
a settlement of the case had been the subject 
of negotiations between the attorneys for the 
respective parties from about the time the law 
action was brought until the final settlement 
was agreed upon, according to the testimony of 
both Mr. Stevenson and Mr. Logan. (Pp. 72, 
87, 88 and 89). Finally on February 24, 1912, 
a settlement was agreed upon. At that time it 
Was agreed that Walter Baker Moore should 
pay to Mary E. Cronen the sum of $6000.00 in 
settlement of the law action, $3000.00 to be 
paid in cash and $3000.00 within 90 days from 
February 24, 1912. To effectuate the settle- 
ment a stipulation was signed in the law action 
by the attorneys for the respective parties dis- 
missing the law action upon the merits without 
costs or disbursements to either party, an in- 
strument was signed by Mary E. Cronen re- 
leasing and discharging Walter Baker Moore 
from all claims and demands whatsoever, and 
there was likewise signed a statement by Wal- 
ter Baker Moore certifying to the good char- 
ucter of Miss Cronen. These papers are copied 
into the record at pages 49, 50, 51 and 52 of 


4 


the transcript. Inasmuch as $3000.00 of the 
stipulated amount was not to be paid at once 
it was agreed that the stipulation for dismissal, 
the release signed by Miss Cronen and the cer- 
tifiecate of gocd character, so called, signed by 
Walter Baker Moore, should be deposited in 
escrow with the Security Savings & Trust Com- 
pany, and thereupon the following escrow 
vgreement was signed: 


‘*Portland, Ore., Feb. 24, 1912. 
“Security Savings & ‘Trust Company, 
= City. 
‘‘Gentlemen: There is this day de- 
posited with you the following papers: 


‘‘(1) Stipulation for dismissal of 
the case of Mary E. Cronen v. Walter 
Baker Moore, now pending in the Dis- 
trict Court of the United States for the 
District of Oregon. 

‘*(2) Release and discharge of Wal- 
ter Baker Moore of all claims and de- 
mands of whatsoever nature, signed by 
Mary E. Cronen. 

‘‘(3) Statement signed by Walter 
Baker Moore, certifying among other 
things, of the high moral character of 
Miss Cronen. 

‘‘Settlement of all matters and things 
between these parties has been agreed 
upon, and the sum of Three ‘Thousand 
Dollars has been paid. An additional 
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Three Thousand Dollars is to be paid 
within ninety days from this date. Upon 
the payment of such sum to you, to be 
paid to John H. Stevenson, Attorney, or 
to his order, you are to deliver to A. E. 
Clark, Attorney for Walter Baker 
Moore, the stipulation and the release 
above mentioned, and you are to deliver 
to John H. Stevenson, attorney for Miss 
Cronen, the statement above mentioned, 
signed o Walter Baker Moore. 

‘In the event said sum of Three 
Thousand Dollars is not paid within the 
ninety days aforesaid, the escrow shall 
terminate, and the said stipulation and 
the said release shall be delivered to 
John H. Stevenson, and the said state- 
ment to A. E. Clark. 

‘Yours truly, 
“A, E. CLARK, 
“Attorney for Walter Baker Moore. 


“JOON. H. STEVENSON, 
“Attorney for Mary E. Cronen.”’ 


These papers were all signed in the office 
ef the attorneys for Miss Cronen, with the ex- 
ception of the certificate signed by Walter Baker 
Moore, which had been signed by him in Sax 
Francisco and forwarded to Portland to be 
used in making the settlement. The attorney 
representing Mr. Moore did not have the first 
payment of $3000.00 with him at the time and 
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so all of the papers were left in the custody of 
Mr. Stevenson, attorney for Miss Cronen, upor 
the understanding that they were to be depos- 
sted with the Security Savings & Trust Com- 
pany when the initial payment of $3000.00 was 
made. Within a day or two this sum was paid 
and the papers deposited in eserow. Touching 
the circumstances surrounding the exceution of 
these papers, Mr. Stevenson, one of the attor- 
nevs for the appellant in the settlement, tes- 
tified: 

Q. Now, do you recall the circumstances of 
a settlement being arrived at in February, 
1912? 

A. Yes, sir. I was—I took part in it. T 
negotiated the settlement. 

Q. And where were the papers relating ty 
that settlement signed? 

A. In Mr. Logan’s and mv office. 

Q. And were some of those prepared in 
your office that day—during the course of the 
negotiations? 

A. They were, ves. 

Q. And who were present when the nego- 
fiations occurred, and when the papers were 
signed? 

A. Yourself and Miss Cronen, Mr. la all 
und myself, 

Q. All in the same room? 


Me =Yesrsir. 

@. Who were there representing Miss 
Cronen? 

A. Mr. Logan and myself. 

Q. And I was in the midst of all vou alone? 

A. Yes, sir. 

MR. CLARK: Probably the orderly wav 
would be to have shown that these papers were 
produced by the Security Savings & Trust 
Company, but I will show that shortly, vour 
Honor. 

Q. I call vour attention to a paper under 
date of February 24, 1912, addressed to the 
Security Savings & Trust Company, and pur- 
porting to have been signed by myself as at- 
tornev for Walter Baker Moore, and by John 
H. Stevenson as attorney for Mary E. Cronen, 
and I will ask vou whether or not vou signed 
that paper? 

A. I did, yes, sir. 

@. And state whether or not that paper 
was signed in your office upon the 24th dav of 
February ? 

A. It was. 

Q. And in whose presence ? 

A. And in the presence of Miss Cronen, 
vourself, Mr. Logan and myself. 


Q. State whether or not Miss Cronen was 
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fully advised by you and Mr. Logan of the 
contents of that paper? 

A. As far as I know, she was. 

Q. She was present during the entire ne- 
gotiations? 

‘A. She was at that time. 

Q. And you understood what the paper 
contained ? . 

A. I did. 

@. And you were representing her as her 
attorney ? 

A. Yes, sir. 

(Pp. 438, 44 and 45, Transcript). 
* x * * * %* 

Q. I also call your attention, Mr. Steven- 
son, to what purports to be a stipulation for 
a dismissal of the law action referred to, and 
purporting to be signed by you and by myself 
representing the plaintiff and defendant. 

Tt is such a stipulation, and I so signed. 
Signed by vou, and by myself? 

Yes. 

And when was that signed? 

At the same time, the 24th of Mebruary, 
this year. 

Q. And in the presence of Miss Cronen? 

A. Same parties. 

Q. Did you understand fully what you 
were doing when you signed the stipulation? 
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A. I think so. 

@. And do you know whether Mr. Logan 
also was fully cognizant of the contents and 
character of the stipulation? 

A. As far as I am advised, he was. 

Q. And state whether or not the matter of 
the stipulation and its force and effect was 
discussed in the presence of Miss Cronen? 

A. I believe so. 

MR. CLARK: TI offer the stipulation in 
evidence. Marked ‘ Plaintiff’s Exhibit 2.” 

Q. I call your attention now to another 
paper purporting to be a release signed by 
Mary E. Cronen, witnessed by yourself and 
inyself. 

A. That is such a release, and is signed by 
vourself and myself. 

Q. As witnesses? 

A. As witnesses. 

Q. And by Mary E. Cronen? 

A. Yes, sit. 

Q. Where was that instrument signed? 

A. In my office on the 24th day of Feb- 
Pulary, "1912, 

@. State whether or not this instrument 
was read to, or read by Miss Cronen, before 
she signed it? 

A. Yes. 

Q. Do you remember any incident in con- 


10 


nection with the language used in this release, 
which calls to your mind the fact that it was 
fully discussed at the time? 

A. The only thing I recall now is the dis- 
cussion of the breadth and scope of the release, 
as to whether or not it had the effect of dis- 
charging Walter Baker Moore, and his heirs 
alone, or whether it also had the effect of dis- 
charging his family—vrelations. 

Q. And that was a discussion that arose in 
the presence of Miss Cronen? 

A. Yes. 

Q. And before the release was signed? 

A. Yes. 

Q. And it was the subject of discussion, 
was it not, between Mr. Logan and yourself, 
and Miss Cronen and myself? 

A. It was. 

Q. With respect to the scope of the re- 
lease? 

A. Yes, sir. 

Q. After which the release was signed? 

A. That is correct. 

MR. CLARK: We offer in evidence the re- 
lease. Marked ‘‘Plaintiff’s Exhibit 3.” 

Q. I show you another paper, and ask you 
whether or not that was produced at the time 
of the settlement, and made a part of the 


papers that were to be deposited in escrow? 
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M. Ji was. 

@. Do you remember by whom it was pro- 
duced? 

A, OB vou. 

(). Do you remember whether or not we 
had taken two or three weeks to get that in 
Just the form that would be satisfactory to Miss 
Cronen? 

A. Some considerable time, I recall. 

@. And do you recall the form which vou 
fmally sent over was the form that was finally 
adopted and signed? 

A. I believe this is substantially, if not 
exactly, the form that I sent over. 

MR. CLARK: The paper last referred to 
hy the witness is offered in evidence. Markcd 
‘*Plaintiff’s Exhibit 4.”’ 

@. I note on this paper, following the sig- 
nature of Walter Baker Moore, is this ‘‘I here- 
by certify that the above signature is that of 
Walter Baker Moore,’’ dated February 24, 1912, 
and signed by me. Do you remember how, in 
the course of the negotiations there, I came to 
put that certificate on? 

A. I think there was a request. 

Q. Do you remember who made the re- 
quest? 


A. I believe Miss Cronen mentioned it, and 
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I believe I asked you to certify it. You certi- 
fied—verified the signature. 

Q. In other words, you were taking—in 
the course of that settlement, you weren’t tak- 
ing chances as to whether or not that was Wal- 
ter Baker Moore’s signature? 

A. I think we wanted it verified. 

@. And you were extremely careful, were 
you not, in all the details of the negotiation? 

A. We tried to be. 

(Pp. 45, 46, 47, 48 and 49, Transcript). 

Q. Now, Mr. Stevenson, after these papers 
had been agreed upon and signed, what was 
done with them that day? 

A. They were left with me until the fol- 
lowing day. 

Q. What for? 

A, Until vou could make arrangements to 
deposit the money in escrow, to pay over the— 

Q. First three thousand dollars? 

A. (Continuing) First three thousand dol- 
Jars. 

Q. I didn’t have the $3,000 with me at 
that time. Do you remember how I happened 
to go over to your office that day in connection 
with this matter. 

A. I think IT asked vou to come over, as I 
reeall now. 

Q. The amount of the settlement had been 
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a° subject of considerable negotiation, had it 
not? 

A. Yes. 

Q. For a long time. Is it not a fact that 
your office insisted on having a minimum of 
$7500? 

A. Why, I don’t recall the minimum. 

Q. You started with something consider- 
ably bigger than that, some thirty or forty 
thousand, but you eventually got down to what 
you declared to be an irreducible minimum of 
$7500. Do you recall that? 

A. I don’t recall the irreducible minimum, 
or we would probably adhered to it. 

Q. Well, I understand; but reduced to a 
minimum, and I got up to $5,000, and there we 
hung until in February, 1912. Do you remem- 
ber that? 

A. IJ don’t recall, My. Clark, the exact time 
when we reached the $6000 stage, but it was 
some little time before the papers were signed. 

Q. More than two or three weeks? 

A. Well, it was probably two or three- 
weeks. 

Q. Probably two or three weeks? 

A. Somewhere along there. 

Q. Then the question arose as to the form 
of this retraction of Walter Baker Moore? 

A. Yes. 
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Q@. And I drew that, and you sent it baek to 
ine with these lead pencil notations, and was 
finally signed in the exact form as corrected 
hy you. 

A. That is not the form that was finally 
adopted. 

Q. That is the form that was finally 


signed ? 
A. No. 
@. Isn’t it? 
A. No. 


Q. Are those your lead pencil corrections? 

A. These are, yes, but this is not the form 
that was finally signed. For instance, the mat- 
ter here referring to the measure of damages, 
if I recall, is not in the certificate as signed, 
and the matter referring to the above entitled 
COMET, 

Q. Now, let’s read them, and see if the one 
you sent back to me as corrected, isn’t the one 
as finally signed: ‘‘Whereas, as there is now 
pending in the above entitled court, an action 
py Mary E. Cronen, against the undersigned to 
recover damages for breach of a marriage con- 
tract, and whereas, the measure of damages in 
said action has been determined and ad- 
justed—”’ 

A. I guess von are right. 

Q. (Continuing) ‘‘Therefore, this declara- 
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tion is by me made voluntarily.’’ As a matter 
of fact, Mr. Stevenson, I took the form you 
sent, and took it down and had it signed. 

A. I know, but I had forgotten that was 
the form. 

@. You remember a good deal of discussion 
between you and your client, and you and me 
as to the form? 

A, Yes, a great deal. 

(). And I finally adopted with great re- 
luctanee the form you and vour client agreed 
upon? 

A. I remember, but I had forgotten that _ 
was the form. I see now it is. 

Q. When'these papers were all signed, in- 
cluding this certificate of Myr. Moore, I left 
them all with you? 

A. Yes, sir. 

Q. Until such time as the $3,000 was paid 
—the first $38,000? » 

A. Yes, sir. 

Q. Do you remember why they were left 
with you that day? 

A. Well, I presume they were left with me 
until such time as you could pay the initial 
$3,000. 

Q. Yes, but my paper and yours were all 
left in your custody? 

A. Yes, all. 
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Q. Do vou remember Miss Cronen saying 
she rather have all the papers remain with her 
attorney until the $3,000 was paid? 

A. I don’t recall that. 

@. Anyway, they were left there? 

A. ‘They were left there, that is true. 

@. A day or two later, do you recall my 
telephoning you to meet me at the Security 
Savings & Trust, and I would pay the $3,000? 

A. The next day. 

Q. The next day, and to bring the papers 
with you? 

A. Yes, sir. 

Q. What papers did you bring with you? 

A. All the papers that are in escrow. 

Q. State whether or not there was at that 
time deposited in escrow with the Security 
Savings & Trust Company the papers intro- 
duced in evidence. 

A. They were depositéd. 

Q. You were there at the time? 

A. Yes, sir. 

Q. Did I pay vou for Miss Cronen the sum 
of $3,000 on that day? 

A. Yes, sir. 

@. And that was taken and received, and 
accounted for to Miss Cronen? 

A. Yes, sir. 
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@. And that has been kept, has it not, as 
far as you know? 

A. As far as I know anything about. 

Q. As far as you know, no part of it has 
ever been returned, or offered to have -been re- 
turned ? 

A. Not as far as I know. 

Q. It was paid over to, and accounted for, 
to Miss Cronen? 

A. It was. 

Q. Now, I will ask you again if, as far as 
you are concerned, you had a full and ‘com- 
plete understanding of the contents and nature 
of the papers which were signed upon the day 
of the settlement? 

A. I did have. 

Q. And understood exactly what was going 
on? 

A. Yes, sir. 

Q@. And state whether or not during the 
entire discussion of the case, and in the discus- 
sion of all these papers, Miss Cronen-was pres- 
ent in the room? 

A. She was. 

Q. And state whether or not Mr. Logan, 
your associate, was present a good share of the 
time, and participated in the discussion and in 
the council with respect to the character of 
these papers? 
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A. I was all the time; Mr. Logan was there. 
the greater part of the time. 


(Pp. 53, 54, 55, 56, 57 and 58, Transcript). 


It thus appeared beyond all reasonable dis- 
pute that a settlement was arrived at, that the 
papers which were signed in the office of Logan 
and Stevenson, were fully understood by all of 
the parties, that these papers were deposited in 
escrow pursuant to written instructions to the 
escrow agent, and that the sum of $3,000.00 was 
paid upon the settlement, which amount was 
received and has been retained by Miss Cronen. 

Mr. Abercrombie, attorney for the trust 
department of the Security Savings & Trust 
Company, called as a witness, testified that the 
papers were deposited in escrow cither on F'eb- 
ruary 24th or February 26th, and at that time 
u check was drawn to the order of A. E. Clark, 
attorney for Walter Baker Moore, for the sum 
of $3,000.00, that this check was immediately 
indorsed over to John H. Stevenson and by him 
cashed. This was the initial payment upon the 
settlement. Mr. Abercrombie further testified 
that on May 6, 1912, an additional $3,000.00 was 
deposited with the Security Savings & Trust 
Company, in behalf of Walter Baker Moore, 
with instructions to pay the same over to Mr. 
Logan or Mr. Stevenson, as attorneys for Miss 
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Cronen. Upon the trial, draft for this amount, 
$3,000.00 was brought into court by the Secur- 
ity Savings & Trust Company, tendered and 
deposited with the clerk under the order of the 
Court. (Pp. 106, 107, 108 and 109, Transcript 
of Record). 

This additional sum of $3,000.00 according 
to the escrow agreement was to be deposited 
within 90 days after February 24, 1912, hence 
the deposit was made long before the expira- 
tion of the stipulated period. It appears from 
the evidence of Mr. Stevenson that he and Mr. 
Logan were notified about May 8, 1912, that 
the money had been paid into the Security 
Savings & Trust Company, and a request was 
then made that settlement be carried out by a 
delivery of the papers to the respective par- 
ties. (Pp. 58 and 59). In the meantime, how- 
ever, and under date of April 4, 1912, Miss 
Cronen had served upon the Security Savings 
& Trust Company a written notice that she had 
rescinded all agreements with respect to the 
settlement, and notified the trust company not 
to deliver anv of the papers in escrow to any of 
the parties to the settlement upon the penalty 
of being held for damages in the sum of $100,- 
000.00. (Pp. 109, 110, Transcript). From the 
time notice was served upon the Security Sav- 
ings & Trust Company, it took the position that 
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it would not make delivery of any of the papers 
until the respective rights of the parties had 
been adjudicated in court. (Pp. 110, 111). 

The notice, which appears to be drawn in 
excellent form, with careful regard of legal for- 
malities, was prepared by Miss Cronen herself 
without the assistance of anyone, and indicates 
a degree of ability and familiarity with legal 
forms quite in contrast with her claims upon 
the trial that she did not understand the mat- 
ter of the settlement made in the office of her 
lawyers on February 24, 1912, or the scope and 
effect of the papers signed at that time. (Pf. 
135, 186, Transcript). 

Up to this time the situation may be sum. 
marized thus: 

A settlement had been agreed upon and pa- 
pers effectuating the same had been deposited 
in escrow; $3,000.00 had been paid im cash upon 
the settlement and received by Miss Cronen and 
retained by her; the remaining $3,000.00 had 
been paid into the Trust Company pursuant to 
the terms of the escrow agreement, on May 6, 
1912; the escrow agent would not deliver the 
release of Walter Baker Moore, or the stipula- 
tion dismissing the law action, to the appellee. 
or his attorney, because of the notice served up- 
on it by Miss Cronen, and Miss Cronen and her 

attorneys would not withdraw the notice not- 
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Withstanding the former had received $3,000.00 
of the appellee’s money. 

In this state of the case appellee filed his 
bill in equity, setting up the foregoing facts, 
and praying for a decree directing the delivery 
up of the papers deposited in escrow in accord- 
ance with the terms of the escrow agreement, 
and a perpetual injunction against the further 
prosecution of the law action. The answer in- 
terposed to the bill in equity may be found on 
pages 30, et seq. of the transcript. It is diffi- 
cult to spell out of it just what, if any, issues 
Were sought to be tendered. There was an 
apparent attempt to deny the details of the 
settlement of February 24, 1912, although such 
settlement is established by wun-impeachable 
documentary evidence, and there is no way of 
ascertaining from the confused mass of verbage 
contained in the answer just what defense is 
sought to be interposed. It is but fair to say 
that the answer was not drawn, nor was the 
case tried in the lower Court, by the very able 
counsel who represent appellant on this appeal. 

Upon a hearing the Cireuit Court entered its 
decree in accordance with the prayer in the bill 
and from such decree this appeal is prosecuted. 

At the time the papers were signed, pre- 
paratory to being deposited in escrow, settling 
the law action against Walter Baker Moore, 
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certain other papers were prepared and signed 
concerning which a few words of explanation 
may not be out of place. Miss Cronen wanted 
some certificate from other members of the 
family to the effect that she was, so far as they 
knew, a woman of good character and when she 
asked for such a paper, the attorney for Walter 
Baker Moore suggested that she sign a release 
of these parties who were to sign such a state- 
ment, inasmuch as Miss Cronen seemed to be 
entertaining the mistaken notion, or at least 
claimed to believe, that they had made state- 
ments derogatory to her character. ‘These pa- 
pers are copied into the record on pages 61, 62 
and 63. They consist of a release of Frank 
Allen Moore, Margaret Gleason Moore and Miles 
C. Moore, signed by Miss Cronen, and a stipu- 
lation in the form of an escrow agreement 
signed by Attorneys John H. Stevenson and A. 
Ki. Clark. The escrow agreement provides in 
substance that the release last mentioned, 
signed by Miss Cronen, should be deposited in 
escrow with the Security Savings & Trust 
Company, that upon delivery to the trust com- 
pany of a written statement signed by Frank 
Allen Moore and Margaret Gleason Moore for 
delivery to the attorneys for Miss Cronen and 
in the form set out in the escrow agreement, 
the release was to be delivered to A. E. Clark. 
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This was au entirely separate matter, it being 
understood, according to the testimony of Mr. 
Logan that the settlement of the law action 
against Walter Baker Moore was absolute. (P. 
94, Transcript.) However, as bearing upon cer- 
tain allegations in the answer filed by Miss 
Cronen to the bill in equity, the attention of 
the court is called to the fact that these latter 
papers were all prepared in the office of Logan 
and Stevenson and dictated to their stenog- 
rapher in the presence of Miss Cronen, the re- 
lease signed by her at the time and the escrow 
agreement signed likewise at the time and in 
her presence. (Pp. 60 to 67). These papers 
were also left with Mr. Stevenson in escrow and 
were so deposited. (Pp. 72, 73, 74, 75, 76, 77, 
78 and 79). See also the evidence of Mr. Lo- 
gan. (Pp. 96, 97, 98, 100, 101, 102, 103 and 105). 


Called as a witness in her own behalf Miss 
Cronen, upon cross examination, fully admitted 
that the papers were all gone over with her and 
that she understood them. (Pp. 125, 126, 127, 
131 and 132). Further that she received the 
$3,000.00 paid within a day or two after the set- 
tlement was agreed upon and has spent the 
money. (Pp. 142, 148). The whole trouble 
with Miss Cronen seems to be summed up in 
this testimony given by her: 
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Q. What is it vou say you haven’t got you 
think you should get in any matters? 

A. The thing I didn’t get was the vindica- 
tion from Frank Allan Moore, or his wife, at 
the time or any time within ninety days. 

Q. Do you object to the form of the vindi- 
cation? 

A. I don’t, no. 

Q. You don’t? 

A. It isa very good form. 

Q. You notified the bank that you had re- 
scinded everything on April 4th? 

A. Yes. 

Q. Now you say what you really object te 
is that you didn’t get that vindication within 
ninety days. 

A. No, I didn’t sav anything of the kind, I 
said by return mail, within a few days. Don’t 
think you can tie me up like that for my heart 
is in this case, and you can’t. 

Q. lLet’s go back and see. Let’s read the 
record. : 

COURT: You said ninety days; that is 
what you said. Perhaps vou didn’t mean it. If 
vou didn’t mean it, correct it. 

A. What I meant to say is, you did not pro- 
cure this within ninety days. 

Q. Didn't procure within ninety days? 

A. No. 
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Q. Are you objecting to that? 

A. No, I don’t object to that. What I ob- 
ject to is I did not get them as you promised by 
return mail. 

Q. What you object to is vou didn’t get 
them by return mail. Did you expect, if it got 
pack by return mail, it would be given immedi- 
ately to you? 

A. Surely. 

Q. And the release of Frank delivered te 
me? 

A. Surely. 

Q. Without payment. of the additional 
three thousand ? 

A. The payment of the additional three 
thousand had absolutely nothing to do with that 
IT am getting kind of mixed in my English. 


Q. I don’t want to mix you up. 

A. The thing is this: On the payment of 
that three thousand dollars, you were entitled 
to the release that was lying in escrow, don’t 
vou see? 

Q. I see. 

A. Because that other vindication got ac- 
cidentally put in there, it was tied up for nine- 
ty days. I objected to that at the time. 

Q. I wanted one hundred and twenty; you 
wanted sixty, and we compromised on ninety. 
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A. I don’t know anything about that. | 
ieft that to Mr. Logan. 

Q. Let’s get back to the Frank A. Moore 
matter. Then, as I understand it, getting right 
down now, you have eliminated a lot of these 
matters in controversy, apparently. The only 
thing then that you take exception to is this, 
apparently, that the Frank A. Moore and wife 
vindication did not come back as soon as you 
thought it should. That is, it didn’t come back 
by return mail. 

A. Well, the fact that they all laughed 
around the country, and Mr. Lee told it broadly 
and the boys told it broadly that they got a 
‘‘“cheap settlement because they had the goods 
on her.’’ And every little while I went to the 
office. ‘‘Have you heard?’’ ‘‘No, not yet, but 
be patient, they will come. They will come.’’ 
Now, on the 24th day of May, Mr. Logan asked 
me to come down to the office. 

Q. Mr. Logan? 

A. Mr. Logan in May. That was Saturday 
afternoon; the ninety days were up and he 
says: ‘‘The only way for you to get the vindi- 
cation out of escrow is to go down and release 
the bank from that.’’ I said ‘‘I am not going 
to take that. I don’t want that.’’ I told him 
what had been said about me; the vilest things 
that had been said about any woman, after 
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they had all promised, and vou had promised as 
their attorney.”’ 
(Pp. 143, 144, 145 and 146, Transcript). 
* * ae ay * * 

(). What are you objecting to? 

A. J am objecting to the fact that it was 
hot turned over to me and I was not able to vin- 
dicate myself, and put those things on record 
and refer my friends and people to those things 
at the time that settlement was made. 

Q. You say time was not of any particular 
consequence to you but what you want is the 
‘indication. 

A. Isee I have to be very particular what 
I sav here. 

Q. What I want is the fact, Miss Cronen. 

A. The fact is this: I object to your not 
delivering this by return mail as you said you 
would, or within a few days afterwards. That 
‘vould have been all right. Not wait until the 
29th day of February. I wanted to have this on 
record when my attorneys came to the court- 
room and said the case was called off. I wanted 
to show that as a part of my statement, instead 
of their going around the country saying they 
got a cheap settlement. ‘‘We had the goods on 
her and she had to do that.’? You haven’t got 
the goods on me. 

(Pp. 148, 149, Transcript). 
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Of course the fact is, that the certificate to 
be signed by Frank Allan Moore and his wife 
was not to be delivered except upon payment of 
the remaining $3,000.00 because Miss Cronen 
would not sign her release of Frank and his 
wife unless she got the remaining $3,000.00. 
Mr. Logan explains the mental attitude of Miss 
Cronen with respect to the time of the delivery 
of the Frank Allan Moore and wife certificate 
by saying that there was such discussion at the 
time to the effect that the paper could be gotten 
back within a couple of weeks and delivered 
forthwith and entirely independent of the Wal- 
ter Baker Moore matter, but frankly admits 
that it was agreed at the time out of the abund- 
ance of caution that 90 days likewise should be 
allowed for this. (Pp. 150, 151, 152, 153, 154 
and 155). 

With respect to the certificate of good char- 
acter to be signed by Frank Allan Moore and 
his wife, it is sufficient to say that such a state- 
ment was prepared and signed, and in the form 
fixed by the escrow agreement entered into 
with respect to such certificate and the release 
of Frank Allan Moore, his wife, and Miles C. 
Moore, which escrow agreement, as heretofore 
noted, is copied into the record on pages 61 and 
62; and upon the trial of this cause, such certifi- 
cate was produeed and delivery thereof ten- 


29 


dered in accordance with such escrow agree- 
ment. (Page 113, Transcript). 
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Leigh v. Manufacturing Co., 127 Fed. 
990. 


The Cortes Co. v. Thanhauser, 9 Fed. 226. 
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ARGUMENT. 
le 


The present suit concerns only to the settle- 
ment of the law action of Cronen v. Moore and 
the papers relating thereto executed and placed 
in escrow. We have seen from an examination 
of the evidence that a settlement of the law 
action was finally agreed to upon February 24, 
1912. Kvery detail of that settlement was then 
agreed upon and embodied in the written me- 
morials of the parties. The final details of the 
settlement were fixed and the execution of the 
papers took place in the office of the attorneys 
for Miss Cronen and in her presence. At that 
time there was signed a stipulation providing 
for a dismissal of the law action. (Exhibit 2. 
p. 00, Transeript). At that time and place Miss 
Cronen executed a release of Mr. Walter Baker 
Moore which is in evidence as Exhibit 3, page 
D1, Transcript. At the same time there was 
produced a certificate signed by Walter Baker 
Moore which is in evidence. (P. 52, Tran- 
script). This certificate is in the exact form 
previously approved by Mr. Stevenson, attor- 
ney for Miss Cronen. (P. 55, Transcript). 
Great care was used apparently by the attor- 
neys for Miss Cronen to see that she understood 
everything that was done and the scope and 
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effect of every paper that was included in the 
settlement. (Pp. 46, 47, 48 and 56, 57 and 72, 
73 and 91, 92, 93, 94 and 95, Transcript). The 
settlement provided for the payment of $3,000.- 
00 and the deposit of these papers in escrow to 
be delivered upon payment to the escrow agent 
of the remaining sum of $3,000.00, which was to 
be done within 90 days. An escrow agreement 
was prepared and signed at the same time, 
which is in evidence. (Pp. 49 and 50, Tran- 
seript). 

An examination of this escrow agreement 
will show that it was addressed to the Security 
Savings & Trust Company, selected by the nar- 
ties to act as escrow agent. It recites that there 
is deposited with such company stipulation for 
the dismissal of the law action of Cronen vy. 
Moore, also the release and discharge of Wal- 
ter Baker Moore signed by Miss Cronen and 
also the statement or certificate signed by Mr. 
Moore. These are the only papers referred to 
in this escrow agreement and are all the papers 
appertaining to the scttlement of the law action. 
The escrow agreement further recites that the 
settlement of all matters and things between 
ihe parties has been agreed upon, $3,000.00 in 
cash has been paid, and the balance is to be paid 
within 90 days; that upon the payment of the 
deferred installments of $3,000.00 to the Se- 
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curity Savings & Trust Company, to be paid 
over to Mr. Stevenson, attorney for Miss Cro- 
nen, the stipulation for dismissal and release of 
My. Moore were to be delivered to the attorney 
ior Mr. Moore, and the statement or certificate 
signed by Mr. Moore was to be delivered to the 
attorneys for Miss Cronen. It is further pro- 
vided that in the event the additional sum of 
€3,000.00 is not paid within the 90-day period 
fixed the escrow agreement should terminate 
and the stipulation for dismissal and the release 
should be returned to the attorneys for Miss 
Cronen and the certificate signed by Mr. Moore 
should be returned to his attorney. An exami- 
nation of these papers will show that nothing’ 
was left uncertain and that the parties made a 
contract complete in every detail. In their 
brief counsel for appellant discuss at some 
length, and cite cases to, the proposition that a 
eontract, whether in the nature of an escrow 
agreement, or otherwise, may rest partly in 
writing and partly in parol. So far as the pres- 
ent case is concerned a discussion of the propo- 
sition is purely academic. In this case the writ- 
ings are complete. We submit that there is a 
controlling rule which excludes the considera- 
tion of any alleged parol stipulations in this 
ease. It is a doctrine of quite universal appli- 
cation that all oral negotiations, or stipulations, 
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between the parties, preceding, or aeccompany- 
ing, the execution of a written instrument are 
regarded as merged in it. The Supreme Court 
of the State of Oregon, speaking through Mr. 
Justice Bean, stated the reason and scope of 
the rule in this language: 


‘“The reason of the rule, as explained 
by judges and text writers, is ‘that the 
parties, by making a written memorial of 
their transaction, have implicitly agreed 
that, in the event of any misunderstand- 
ing, that writing shall be referred to as 
the proof of their act and intention; that 
such application as arose from the paper, 
by just construetion or legal intendment, 
should be valid and compulsory on them; 
but that they would not subject them- 
selves to anv stipulations beyond their 
contract, because, if they meant to be 
bound by any such, they might have add- 
ed them to their contract, and thus have 
given them a clearness, a force, and a di- 
rection which they would not have by be- 
ing trusted to the memory of a witness.’ 
And, where a written contract appears on 
its faee to be complete, no addition, to, 
or contradition of, its legal effect by parol 
stipulations, preceding or accompanying 
its execution ean be admitted, any more 
than its alteration through the same 
means in any other respect. The law 
controlling the operation of a written 
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contract becomes a part of it. The rule 
here referred to, so far as it extends, is 
inflexible.”’ 

Tallmadge v. Hooper, 37 Ore. 512. 


The authorities cited under Point One supra, 
indicate that this rule is quite as inflexiblv ap- 
plied in the Federal Courts as in the courts of 
the various states. 


ae 


The papers appertaining to the settlement 
of the law action of Cronen v. Moore were de- 
posited in the Security Savings & Trust Com- 
pany annexed to, and in connection with, the 
escrow agreement relating thereto. At the same 
time, and in accordance with the terms of the 
settlement, the sum of $3,000.00 was paid to 
Mr. Stevenson, attorney for Miss Cronen, and 
by him accounted for to her, which sum she has 
retained, and according to her own testimony, 
has applied to her own use. (P. 142, Trans.). 
Long before the expiration of the period of 90 
days within which, according to the escrow 
agreement, the remaining $3,000.00 was to be 
paid into the Security Savings & Trust Com- 
pany, this sum was in fact paid into, or deposit- 
ed with, such company to the order of the at- 
torneys for Miss Cronen, in accordance with 
the escrow agreement, and notice given to Miss 
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Cronen through her attorneys that such deposit 
had been made. Prior to this time, and on 
April 4, 1912, and acting upon her own initia- 
tive, and without the advice of, or consultation 
with, her attorneys, Miss Cronen served notice 
upon the Security Savings & Trust Company 
of her intention to rescind her escrow agrec- 
ment. We contend that she had no power or 
right to rescind the escrow contract. The de- 
cided cases uniformly hold that neither party to 
an escrow agreement can rescind or modify the 
same without the consent of the other, and that 
either party thereto at any time during the 
period fixed by the terms of the eserow con- 
tract may perform and demand fulfillment up- 
en the part of the other. To this point are 
copious citations under Point Two. We quote 
from some of the decided cases. 

In a ease decided by the Supreme Court of 
Minnesota it was contended that one of the 
parties to an escrow agreement, by which cer- 
tain deeds were deposited, had a right to with- 
draw the deeds from deposit before the expira- 
tion of the time fixed for the fulfillment of the 
sgreement. Denying this contention the Court 
said: 

‘We are not able to adopt the view 


that the deeds to Thoraldson of the lands 
in question might be withdrawn by the 


39 


erantor or lis successor in interest. The 
deposit in escrow would be an idle cere- 
mony and entirely nullify the objects of 
the law if this were permissible. It is 
elementary that the deposit of a deed in 
escrow subjects both parties to the con- 
ditions upon which it was deposited, and 
that neither can withdraw from the same; 
henee ‘the party refusing to comply with 
the conditions may be compelled to ful- 
fill them, or the delivery adjudged upon 
fulfillment by the other party.” 
Thoraldson v. Everts, 87 Minn. 168; 91 N. 
W. 468. 


In a decision by the Supreme Court of Cali- 
fornia it appeared that a contract for the sale 
of land was entered into, and at the same time. 
a deed was executed and deposited in escrow to 
be delivered to the purchaser when certain con- 
ditions were complied with. Subsequently and 
before the expiration of the time for compli- 
ance, the vendor demanded of the depositary 
the return of the deed. It was contended in 
the case that the vendor had a right to with- 
draw from the contract at any time, and that 
ihe depositary was merely the agent of the 
vendor. The Court denied the contention that 
the depositary was the agent of the vendor, 
held him to be the agent of both parties, and 
with respect to the claim that the vendor could 


40 


Withdraw from, or rescind, the escrow agree- 
ment said: 


‘“We cannot concur in the view that 
Cox was the mere agent of the vendors, 
and held the paper as such, being bound 
to deliver the paper to the vendors when 
demanded of him by them. He was to 
hold it, and deliver it to the vendee when 
the money was paid; and the vendee was 
to make payment to Cox, and not to his 
vendors; and, further, to make payment 
to Cox for Austin, and not for his ven- 
dors. Cox held the release as an escrow, 
also to be delivered to Cannon when the 
purchase money was paid to Cox. The 
question is so clear that further discus- 
sion would darken instead of elucidating 
it. 

‘The deed being then delivered as an 
escrow, it is no longer revocable by the 
vendor, but it will take effect whenever 
the condition has happened or been com- 
plied with on which it is to be delivered. 
Millett v. Parker, 2 Meto. (Ky.) 608, 
616. In this case the court said of a deed 
delivered as an escrow: ‘It cannot be 
revoked by the party who makes it, and 
he in whose favor it is made is entitled to 
it whenever the condition is complied 
with by which it becomes absolute.’ In 
Shirley v. Ayres, 14 Ohio, 308, it was held 
that the depositary of an escrow was as 
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much the agent of the grantee as of the 
grantor. The Court said: ‘He is as 
much bound to deliver the deed, on per- 
formance of the condition, as he is to 
withhold it until such performance.’ 
From this it would clearly follow that the 
grantor cannot recall the deed after the 
delivery as an escrow; and, when the con- 
dition is complied with by the grantec, 
he is absolutely entitled to it. The Ohio 
supreme court in the case of Shirley v. 
Ayres, above cited, held that, inasmuch 
as the depositary of the escrow was the 
agent of the grantee as well as grantor, 
the deed takes effect the moment the con- 
dition is performed without any formal 
delivery into the hands of the grantee. 
In other words, it may be said, when the 
condition is performed, the depositary 
becomes the custodian of the grantee, 
holding the deed for him, and this pds- 
session as such custodian is the posses- 
sion of the grantee. We think this rule 
is based on sound principles, and should 
be upheld.”’ 
Cannon y. Handley, et al, 72 Cal. 133; 15 
Pae. 318. 


In a later case the Supreme Court of Cali- 
fornia had occasion to consider a like questioi 
and disposed of it briefly, as follows: 


‘The deed from the appellant, Huff, 
to respondent was, in the hands of R. H. 
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McDonald, an escrow. (Cannon v. Hand- 
ley, 72 Cal. 133, 140, 13 Pae. Rep. 315; 
Schmidt v. Deegan, (Wis.) 34 N. W. Rep. 
83.) And being so, it could not be re- 
voked by the appellant. Cannon v. Hand- 
ley, supra; Knopf v. Hansen, (Minn.) 33 
N. W. Rep. 781. The depositary was not 
the agent of the vendor alone, but of both 
parties, and, as such, was bound to de- 
liver the instrument on performance of 
the condition provided for in the con- 
tract under which he held it. Cannon vy. 
Handley, supra; Shirley v. Ayres, 14 
Ohio, 307; Schmidt v. Deegan, supra.”’ 
McDonald v. Huff, 77 Cal. 279; 19 Pace. 
499, 


In a ease decided by the Supreme Court of 
Utah it appeared that a deed was deposited in 
escrow pursuant to a contract, and that at the 
time a part of the consideration was paid. 
Thereafter, and before the expiration of the 
time when the purchaser should perform, the 
suecessor in interest of the vendor sought to re- 
pudiate the escrow agreement, and recall the 
deed which had been deposited. The Court 
held that the vendor could not repudiate, or 
rescind, using this language: 

“The depositary of an escrow is the 
agent of both parties, and a contract so 
made and deposited is not revocable at 
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the will of either party or their represen- 
tatives, but may be enforced under the 
provisions of seetion 3935, Rev. St. If no 
date is fixed for the delivery or perform- 
ance of the contract, a reasonable time is 
intended, and no default can attach until 
after a demand and failure or refusal to 
perform. 2 Warv. Vend. p. 774. The de- 
livery of this deed in escrow rendered it 
absolute when the condition upon which 
it was made was fulfilled.”’ 
Gammon y. Bunnell, 22 Utah 421; 64 Pac. 
959. 


It will be observed that in the quoted text 
reference is made to section 3935 Rev. St. In 
an earlier part of the opinion this section of the 
Revised Statutes is set forth in full. It does 
not refer to escrow agreements or deposits, but 
generally to the enforcement of contracts made 
by persons who thereafter died before conr- 
veyance. It therefore follows that the state- 
nent of the rule that an escrow contract is not 
revocable by either party is not in anywise con- 
trolled by or dependent upon any statutory pro- 
vision. 

The Supreme Court of Kansas stated the 
rule tersely thus: 

‘“Where a deed has been delivered as 


an escrow subsequent instructions by the 
grantor to the depositary can not change 
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the original nature of the trausaction.”’ 
Grove v. Jennings, 46 Kan. 366; 26 Pae. 
739. 


In a later case the same Court went into the 
question more at length, and the following in- 
teresting discussion is contained in the opinion: 


‘Contrary to the view of the plain- 
tilts in error, the depositary of an escrow 
is regarded as an agent of both obligor 
and obligee, and he can neither return 
the deed or other instrument to the for- 
mer without the latter’s consent, nor de- 
liver it to the latter without the consent 
of the former, save upon fulfillment of 
the agreed conditions. Roberts v. Mul- 
lenix, 10 Kan. 22; Grove v. Jennings, 46 
Kan. 366, 26 Pac. 738; Lessee of Shirley 
vy. Avres, 14 Ohio, 307; Cannon v. Hand- 
ley, 72 Cal. 183, 13 Pac. 315. In the case 
of Roberts v. Mullenix, supra, the deliv- 
ery was made to the grantee without the 
knowledge of the grantor, and without 
fulfillment of the condition; but in the 
case of Grove v. Jennings, supra, a re- 
delivery to grantor was made without 
the authority of the grantee, and with- 
out default in the performance of the 
conditions upon his part. According to 
these decisions, the depositary of an es- 
crow is not the agent of the depositor, 
merely; and the agreement of deposit 
cannot be rescinded by him alone, and the 
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eserow Withdrawn at his will. It would 
seem to follow, then, that the death of the 
depositor could have no greater effect to 
terminate the agency of the depositary 
and work a recall of the escrow, than 
could be declared rescission of the con- 
tract of bailment by the depositor in his 
life-time. We can think of no agree- 
ments inter partes, terminable by death, 
which are not equally terminable by the 
express will of one or the other of such 
parties before death. It is said, however, 
that instruments such as those in ques- 
tion can take effect only by delivery; 
that delivery is the act of the obligor per- 
sonally, or some one lawfully authorized 
to represent him; that the obligor, being 
dead, cannot make the delivery, and no 
one can make the same for him, because 
no one can perform an act for a dead 
person. We do not understand that a 
manual delivery of an escrow is necessary 
to invest the obligee with title to the 
same, or to pass to him the subject of the 
grant. Our own decisions are to the con- 
trarv, and likewise, we think, those of all 
the courts. ‘A note placed in escrow 
takes effect the instant the conditions of 
the escrow are performed, even though 
the depositary has not formally delivered 
it to the payee.’ Taylor v. Thomas, 13 
Kan. 217. The delivery, therefore, 1s 
constructively made the moment the con- 
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ditions requiring the same are performed. 
The second delivery, whether actual or 
constructive, operates retroactively, and, 
by relation back to the first delivery, is 
substituted to it in time and effect. This 
doctrine of relation by effect to the first 
delivery was countenanced by Lord Coke, 
who said: ‘If the grantee dies between 
the first delivery and the deed becoming 
absolute, the deed is good, for there was 
delivery begun in the life of the parties; 
sed postea consummata existens by the 
performance of the condition takes its ef- 
fect by foree of the first delivery, without 
any new delivery.’ Perryman’s case, 5 
Coke, 84. It is likewise countenanced by 
all the authorities. Peck v. Goodwin, 
Kirb. 64; Lessee of Shirley v. Ayres, 14 
Ohio, 307; Taft v. Taft, 59 Mich. 186, 26 
N. W. 426; Price v. Railroad Co., 34 Ml. 
15; Bostwick v. McEvoy, 62 Cal. 496; Fos- 
ter v. Mansfield, 3 Mete. (Mass.) 414; 
Ruggles v. Lawson, 13 Johns. 285; Wal- 
lace vy. Harris, 32 Mich. 380; Prutsman 
v. Baker, 30 Wis. 644." 
Davis v. Clark, 58 Kan. 100; 48 Pae. 560. 


TIL. 


This suit was the appropriate remedy to be 
invoked by Walter Baker Moore, defendant in 
the law action, to compel the delivery up of the 
papers deposited in escrow in accordance with 
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the stipulation thereof. The law action brought 
against him by Miss Cronen was still pending. 
The release executed by her, and to which Mr. 
Moore became entitled upon the payment. of 
the last installment of $3,000.00, was in posses- 
sion of the escrow agent who refused to sur- 
vender it, unless required so to do by a decree 
of some competent court because of the notice 
of recission given by Miss Cronen. The stipu- 
iation for the dismissal upon the merits of the 
law action was also in escrow, and in order to 
obtain possession of it, that it might be filed in 
the law action as a basis for a judgment of dis- 
missal, it was necessary to invoke the equitable 
processes of this court. In a ease quite anala- 
gous to the case at Bar the Supreme Court of 
the United States sustained the jurisdiction of 
a court of equity. Clark vy. White, supra. Point 
Three. The other cases cited under this head 
are in point and directly sustain the jurisdiction 
of a court of equity. 


Ty. 

It is likewise true that this case may be 
treated as ancillary to the action at law brought 
by Miss Cronen against Walter Baker Moore, 
and so considered, it was proper for the trial 


court to compel the fulfillment of the escrow 
agreement, direct a delivery of the papers de- 
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posited in escrow to the respective parties in 
accordance with the escrow agreement, and en- 
Join further prosecution of the law action. Many 
cases of this character have been brought and 
determined and the doctrine of these cases 
amply sustain our contention in this regard. In 
the law action there existed the jurisdictional 

amount and diversity of citizenship. The suit 
in equity in its essence involved the same 
amount in controversy in the law action, and in 
addition thereto there exists the necessary di- 
versity of citizenship because it appears that 
the plaintiff is a citizen of Washington and the 
defendants are citizens of Oregon. However, in 
a suit ancillary to a law action, where the court 
had jurisdiction of the law action, diversity of 
citizenship is not material. This has been di- 
rectly ruled by the Supreme Court in the ease 
of Dewey v. Coal Co., supra. It would hardly 
be profitable to pursue at any length a discus- 
sion of the proposition that considered as a suit 
encillary to the law action the court had power 
to grant the relicf prayed for. Out of the many 
decided cases upon this question we have se- 
lected but a few that clearly state the rule and 
collate and review the authorities generally 
See cases cited under point IV. 
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It seems to be contended by counsel for ap- 
pellant that in some way the release which Miss 
Cronen signed of whatever claim she might 
have had, or thought she had, against Frank 
Allan Moore and Margaret Gleason Moore, his 
wife, and Miles C. Moore and the certificate 
which the two former were to sign, are in some 
way involved in the settlement of the law action 
against Walter Baker Moore, and complaint is 
made that, in the decree entered in the case at 
Bar, the court did not go further and require 
the delivery to Miss Cronen of such certificate. 
In our statement and discussion of the evidence 
we pointed out that this matter was entirely 
separate and distinct from the settlement of 
the law action against Walter Baker Moore, 
and further that this statement or certificate 
was produced in open court and tendered. At 
the expense of repetition we will again briefly 
review the evidence concerning this matter. 
The papers relating to the settlement of the law 
action against Walter Baker Moore consisted 
of 

(a) Stipulation for the dismissal of the 


ease, and 


(b) Release of Walter Baker Moore signed 
by Miss Cronen, and 
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(c) <A certificate entitled in the law action 
signed by Walter Baker Moore. 

In the escrow agreement relating to the 
law action these three papers are specifically 
cnhumerated as the papers to be deposited, and 
the escrow agreement then recites in substance 
that a complete settlement of the law action has 
been agreed upon, that $3,000 in cash has been 
paid, that the papers referred to are to be de- 
posited in escrow with the Security Savings & 
Trust Company, that within 90 days from the 
date of such escrow agreement the additional 
sum of $3,000.00 is to be paid to the Security 
Savings & Trust Company to the order of the 
attorneys for Miss Cronen, whereupon the pa- 
pers deposited in escrow were to be delivered 
to the parties entitled thereto, as specified by 
the terms of the agreement. We thus see that 
so far as the law action was concerned the set- 
ilement was full and complete and had no refer- 
cnee to any other matter or thing whatsoever. 

This suit was brought to compel the fulfill- 
ment of the escrow agreement, by the delivery 
of the papers to Walter Baker Moore to whieh 
he was entitled, and to restrain the further 
prosecution of the law action. The answer in- 
terposed by Miss Cronen in effect is a denial of 
the existence of the escrow agreement and a 
denial that any settlement was made. While 
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the answer contains several pages of matter in 
addition to these denials, nowhere is there 
pleaded any other or different contract than 
that set up in the bill in this case, nor does the 
appellant, defendant in the court below, ask for 
eny additional relief than that sought by the 
bill. In other words, while appellant now com- 
plains that the decree should have been broader 
than it is and should have disposed of matters 
other than those involved in the controversy 
between Miss Cronen and Mr. Moore, the an- 
swer which appellant interposed lends no coun- 
tenance to the contention that such additional 
relief was sought or desired. As a matter of 
fact there is now pending in the same court in 
which the pr esent case was tried a suit in equity 
against Miss Cronen to compel the fullfillment 
of her agreement with respect to Frank Allan 
Moore, his wife, and Miles C. Moore. From 
What has been already said we submit it clear- 
ly appears that there is nothing in the agree- 
ments between the parties and nothing in the 
issues made by the pleadings which gives sup- 
port to the contention of appellant. 

The release of Frank Allan Moore, his wife, 
and Miles C. Moore, which Miss Cronen signed 
and the agreement with respect thereto, were 
introduced in evidence in the present case for 
the reason, as stated upon the trial, that in her 
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answer in this case appellant alleged that she 
had been induced by certain representations to 
sign a release purporting to release Walter 
Baker Moore, but which in fact released other 
members of his famliy as well, this contention 
being evidently based upon the recital in the re- 
lease of Walter Baker Moore to the effect that 
it released him and his heirs and personal rep- 
resentatives. And the release of Frank Allan 
Moore, his wife, and Miles C. Moore, and the 
agreement with respect thereto, were offered in 
evidence for the purpose of showing that as a 
matter of fact she had executed an independent 
paper releasing Frank A. Moore and the others 
uamed in such release. The papers now re- 
terred to were prepared in the office of Logan 
and Stevenson, being dictated in their office to 
their stenographer in the presence of Miss Oro- 
nen. (Pp. 59,60, 61 and 153, 154 ang) Sige 
Trans.). The release in question may be found 
upon pages 62 and 63, Transcript, and the 
agreement with respect thereto may be found 
on the preceding page. This agreement in sub- 
stance provides that the release is to be deposit- 
ced in escrow with the Security Savings & Trust 
Company, and upon the delivery to the trust 
company of a written statement signed by Frank 
Allan Moore and his wife, in the form set out 
in the agreement, for delivery to the attorneys 
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for Miss Cronen, the release is to be delivered to 
A. E. Clark. As fixing the time when this re- 
lease was to be delivered, and the time when 
the certificate was to be delivered, it was pro- 
vided that such delivery was to be made at the 
same time that the additional sum of $3,000.00 
was paid to the appellant, being the final pay- 
ment in the Walter Baker Moore settlement. 
This provision was inserted merely as fixing 
the time, and for no other purpose; and as in- 
dicating clearly that the settlement of the law 
action against Walter Baker Moore was in no- 
wise dependent upon this collateral matter it 
is again recited in the agreement that, by vir- 
tue of another escrow contract, the papers re- 
lating to the Walter Baker Moore case were 
deposited in escrow with the Security Savings 
& Trust Company to be delivered upon the pay- 
ment of the additional sum of $3,000.00. The 
way the matter of the release of Frank Allan 
Moore, his wife, and Miles C. Moore came up 
was this: 

After the Walter Baker Moore ease had 
been settled and the papers prepared and ex- 
ecuted, Miss Cronen suggested that she would 
ike also to have a certificate from some other 
members of the family whereupon she was in- 
formed by Mr. Clark that if she wanted such a 
paper she would have to sign a release of the 
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people who were to make the certifieate. (Pp. 
G4 and 65, Transcript). The two matters, how- 
ever, were entirely distinct as Mr. Stevenson 
cestified in substance. Two separate escrow 
agreements were prepared, one relating to the 
settlement of the law action against Walter 
Baker Moore, and the other with respect to the 
certificate Miss Cronen wanted from some other 
members of the family and the release which 
she signed with respect to them. (P. 75, Tran- 
script). Mr. Logan testified in substance to 
the same effect. He testified that the settle- 
ment of the Walter Baker Moore matter was 
absolute (P. 94, Transcript), and that after it 
rad been settled the matter came up in an inei- 
dental way concerning a certificate by some 
other members of the Moore family and it was 
then agreed, to satisfy Miss Cronen, that a cer- 
tificate in the form then agreed upon should be 
procured, and that she should sign a release 
which would be deposited in escrow, and when 
this certificate, to be signed by the other mem- 
hers of the family, was received ready for de- 
livery, the release would be delivered over. 
(Pp. 97 and 98, Transeript). As a matter of 
fact, the certificate by Frank Moore and his 
wife was procured, was ready for delivery and 
was tendered into court upon the trial of this 
cause, Miss Cronen claims that she understood 
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that the certificate to be signed by Frank 
Moore and his wife was to be produced and de- 
livered within a couple of days, which indicates 
that she did not connect this matter with the 
settlement of the Walter Baker Moore case, be- 
cause under the plain terms of the escrow agree- 
ment the balance of the money was not required 
to be paid for 90 days. Concerning the Frank 
Allan Moore and his wife papers, she testified: 

A. What I object to is that you did not get 
them as you promised by return mail. 

Q. What you object to is that you did not 
get them by return mail. Did you expect, if it 
got back by return mail, it would be given im- 
mediately to you? 

A. Surely. 

Q. And the release of Frank delivered to 
me? 

A. Surely. 

Q. Without payment of the additional 
three thousand ? 

A. The payment of the additional three 
thousand had absolutely nothing to with that— 

(Pp. 144, 145, Transcript). 

A little later on in her testimony Miss 
Cronen clearly discloses why she undertook to 
rescind the escrow agreement relating to the 
law action against Walter Baker Moore: 

Q. Let’s go back to the Frank A. Moore 
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matter. Then, as I understand it, getting right 
down now, you have eliminated a lot of these 
matters in controversy, apparently. The only 
thing then that you take exception to is this, 
apparently, that the Frank A. Moore and wife 
vindication did not come back as soon as you 
thought it should. That is, it didn’t come back 
by return mail. : 

A. Well, the fact that they all laughed 
around the country, and Mr. Lee told it broadly 
and the boys told it broadly that they got a 
“cheap settlement because they had the goods 
on her.’”’ And every little while I went to the 
office ‘‘Have you heard?’’ ‘‘No, not yet, but be 
patient, they will come. They will come.” 
Now, on the 24th day of May, Mr. Logan asked 
ine to come down to the office. 

Q. Mr. Logan? 

A. Mr. Logan in May. That was Saturday 
afternoon; the ninety days were up and he 
says: ‘The only way for you to get the vindi- 
cation out of eserow is to go down and release 
the bank from that.’’ I said ‘‘I am not going 
to take that. I don’t want that.’’ I told him 
What had been said about me; the vilest things 
that had been said about any woman, after they 
had all promised, and you had promised as their 
attorney, 

(Pp. 145, 146, Transeript). 
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Evidently Miss Cronen was laboring under 
the delusion that someone had been villifying 
her. She seemed to charge the offense against 
Mr. Lee, and in her mind in some way connect- 
ed him with Walter Moore. Just how this mis- 
taken notion found lodgment in her mind is dif- 
ficult to say. Much is said in the brief of coun- 
sel for appellant of the wrongs that their client 
suffered. The zeal of counsel in behalf of a 
fair client is probably a sufficient excuse for 
their supplementing the record in this regard 
with the activities of a sympathetic imagination. 
It is sufficient to say that no where does the 
record disclose that Walter Moore, or any other 
member of the Moore family said aught in dis- 
paragement of appellant. If there has not been 
adequate compliance by Frank Allan Moore and 
his wife, with the agreement under which the 
release of them signed by Miss Cronen was de- 
posited in escrow, such defense may properly be 
made in the suit brought for the enforcement of 
that agreement. If any time was fixed for the 
delivery of the certificate signed by Frank Al- 
lan Moore and his wife, by the agreement by 
which the release of them went into escrow, 
clearly that period was 90 days. Long before 
the expiration of that period Miss Cronen had 
served notice that she intended to rescind all 
escrow agreements. This notice of recission 
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mav be found on pages 109 and 110 of the tran- 
script, is directed to the Security Savings & 
Trust Company, and among other things, recites 
‘That vou are hereby notified that I have re- 
scinded any and all agreements heretofore made 
with Walter Baker Moore, Frank Allan Moore, 
Margaret Gleason Moore and Miles C. Moore or 
A. E. Clark, their attorney, ete.’’ And vet upon 
the trial Miss Cronen would have the court be- 
Heve that she did not know until the trial that 
there was anv escrow agreement relating to the 
release of Frank Allan Moore, his wife and 
Miles C. Moore, or the certificate to be signed 
by the two former, ever made or deposited in 
eserow and that she at all times believed that 
ihe release referred to had been delivered to, 
und was in the possession of Mr. Clark. (Pp. 
131, 182, 133, 184, 135, 136, 137, 188 ae 
While the evidence clearly shows compliance 
with the escrow agreement touching the Frank 
A. Moore, et al, papers, and shows that the cer- 
tifileate which Frank A. Moore and his wife 
were to sign was signed, produced ready for de- 
livery and produced upon the trial, (P. 113). 
even if there was a technical non-observanee of 
such an agreement it was waived by Miss 
Cronen by her notice of attempted recission and 
by her conduct. Miss Cronen attempted to 
repudiate the escrow agreement with respect to 
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the Prank Allan Moore, et al, papers, as well 
ws the other distinct escrow agreement made 
with respect to the settlement of the law action 
against Walter Baker Moore more than six 
weeks prior to the time fixed for performance. 
After that the parties to either of the escrow 
agreements were not required to do anything 
more than to hold themselves ready, willing and 
able to perform, and proceed in due time, and in 
a proper manner, to judicial enforcement of 
their rights. Speaking to this subject the Su- 
preme Court of Oregon, said: 


“It may be said to be well settled that 
such acts or declarations as amount to a 
recission or repudiation of the contract, 
and an absolute and positive denial of 
any and all duties under it, may render 
strict performance before suit unneces- 
sary, upon the ground that it would be 
a useless and a vain thing to tender the 
stipulated performance, knowing that it 
would not be accepted. The denial of the 
right to make the tender, or the positive 
and unqualified assertion by the party 
who may insist upon punctuality or exact 
performance that thenceforth he is not 
hound—and this state of affairs may be 
inferred from unequivocal acts as well as 
direct assertion-—is, in effect, a waiver of 
strict performance, and a notice that the 
other party may as well proceed in due 
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tine to the enforcement of the obligation, 
as otherwise no performance could be 
obtained at his hands: Brock vy, Hidy,, 
13 Ohio St. 306; White v. Dobson, 17 
Gratt. 262; Maughlin vy. Perry, 35 Wid 
302; Deichmann v. Deichmann, 49 Mo. 
107; Lowe vy. Howard, 139 Mass. 133 (29 
N. K. 538); Gray v. Daugherty, 25 Cal. 
266; Baumann v. Pinckney, 118 N. Y. 
604, (23 N. E. 916); Brown v. Eaton, 21 
Minn. 409; Mattocks v. Young, 66 Me. 
459; Dulin v. Prince, 124 Ill. 76 (16 N, 
Iv, 242); Mansfield v. Hodgdon. 147 Mass. 
304 (17 N. E. 544), 
Clarno v. Grayson, 30 Or. 126, 127. 


The following cases are likewise to the same 
point: 

Hills as Receiver vy. National Albany Ex- 
change Bank, 105 U.S. ; 26 Law 
Kae 1052. 

Dublin v. Pritée, 16 N. EF. 249" 

Baumann y. Pinckney, 23 N. KE. 909, 

Mansfield v. Hodgdon, 17 N. FE. 548. 

Holt'v. Trust Co., 21.L. R. A. W. SoGaae 
72 Ath 301 @N. J.) 

Weinberg v. Naher, 51 Wash. 591, 99 
Pac. 736, 221. R. A. (NS.) 956: 

Gray v. Smith, 83 ed. 825, 

State of Louisana v. Police Jury, ete., 14 
L. R.A. (N.S.) 794; 45 Southern 47, 
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Wright v. Astoria Company, 45 Ore. 228. 
229, 

Boyd v. American Savings & Trust Co., 
82 Fed. 904. 


Iu conclusion it may be fairly insisted that 
the right of appellee to the decree entered in 
this case was established beyond all contro- 
versy. The amount paid appellant by appellee 
in the settlement of the law action, considering 
ul the circumstances, was generous. In that 
case she was represented by two able and re- 
spected members of the Portland Bar whose 
zeal and fidelity in behalf of their client cannot 
be doubted. The negotiations which resulted in 
the settlement covered a period of months, dur- 
ing which time these attorneys representing 
Miss Cronen insisted with vigor and pertinacity 
that their client should receive in settlement a 
much larger sum than the defendant in that 
case was willing to give. Their labors in this 
regard resulted in securing for their client a 
sum Which even they must admit was quite ade- 
quate. All of the details of the-settlement were 
agreed upon after much discussion and consum- 
mated in their office, and in the presence of 
their client who, according to her own testi- 
mony and the testimony of these attorneys, ex- 
amined with almost suspicious care everything 
that was done. The evidence of these attorneys 
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in support of the settlement is clear and em- 
phatic to the point that what was done was 
done understandingly by all of the parties. 


Under these circumstances, we respectfully 
submit that the decree appealed from should be 
affirmed. 

ALFRED E. CLARK and 
MALCOLM H. CLARK, 
Attorneys for Appellee. 


